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NON-CODIFIED DOCUMENTS IS THE DEPART-
MENT OF LABOR REGULATING THE PUBLIC
THROUGH THE BACKDOOR?

TUESDAY, FEBRUARY 15, 2000

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON NATIONAL EcoNOMIC GROWTH,
NATIONAL RESOURCES, AND REGULATORY AFFAIRS,
COMMITTEE ON GOVERNMENT REFORM,
Washington, DC.

The subcommittee met, pursuant to notice, at 1:12 p.m., in room
2154, Rayburn House Office Building, Honorable David M.
MecIntosh (chairman of the subcommittee) presiding.

Present: Representatives McIntosh, Barr, Terry, Walden, Ryan,
Kucinich, Ford.

Staff present: Marlo Lewis, Jr., staff director; Barbara F.
Kahlow, professional staff member; Heather Henderson and Bill
Waller, counsels; Gabriel Neil Rubin, clerk; Elizabeth Mundinger,
minority professional staff, Michelle Ash, minority counsel; and
Ellen Rayner, minority chief clerk.

Mr. MCINTOSH. The subcommittee on National Economic Growth,
Natural Resources, and Regulatory Affairs will come to order. The
purpose of today’s hearing is to examine the Department of Labor’s
use of non-regulatory guidance documents and determine whether
the Department is regulating the public through the backdoor.

This hearing will allow the Department’s Chief Legal Officer, and
the Solicitor, to discuss the Department’s use of non-regulatory
guidance and inform us of its views on that and the ways in which
it discloses or fails to disclose whether or not such guidance is a
regulatory document.

Various laws enacted by Congress ensure legal and procedural
protections for the public so that agencies may not issue documents
that are binding on the public—regulations and rules—without the
public’s opportunity to participate in the policymaking process.
These good government provisions are key to our democratic proc-
ess. They protect citizens from arbitrary bureaucrats and enable
citizens to effectively participate in the policy development process
at the Federal level.

If agencies avoid these legal protections or issue documents that
do not clearly state if they are not binding or if they are, then the
public may indeed be confused or unfairly burdened, sometimes at
great cost. I am well aware that the agencies claim they are just
trying to be customer-friendly and to serve the regulated public
when they issue advisory opinions and guidance documents. And,
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I think much of what the agencies have worked on may indeed be
that, where they do help the customer understand Federal rules
and regulations.

But, this may in fact not be the case in many of the situations
we are confronted with. However, when the legal affect of such doc-
uments becomes unclear, the regulated parties may well experience
this help, if you will, as being corrosive. An offer they dare not
refuse. Regrettably, the subcommittee’s investigation suggests that
some guidance documents are intended to bypass the rulemaking
process and expand an agency’s powers beyond the point where
Congress said it should stop.

Such backdoor regulation is an abuse of power and a corruption
of our constitutional system. For example, the Department of Labor
issues a non-regulatory guidance letter which redefined a “serious
health condition” under the Family and Medical Leave Act. Origi-
nally DOL’s 1995 opinion letter stated that minor illnesses, such as
the common cold, were not a serious health condition. I think that
reflected congressional intent and everybody’s understanding when
that law was passed.

However, in 1996, in December, the Department of Labor re-
tracted this previous definition and stated that the common cold,
the flu, earaches, upset stomachs, et cetera, all were covered by the
Family and Medical Leave Act. And, if an employee was incapaci-
tated for more than 3 consecutive days and receives continuing
treatment from a health provider, in other words you have got a
severe cold, you are out with a fever and you are in bed and you
go see a doctor, then the requirements of that act are triggered.

Now the consequences of this non-regulatory and costly redefini-
tion, because there are a lot of costs associated with this, have re-
verberated throughout the employer world. Since 1993, Vice Presi-
dent Gore has led a reinventing government initiative which in-
cludes the implementation of President Clinton’s Executive Order
12862, entitled, “Setting Customer Service Standards.” Today’s
hearing will examine whether the Vice President’s action and that
Executive order have led the agencies to increase their use of non-
regulatory guidance documents in an attempt to avoid the due
process procedures mandated in the Administrative Procedure Act.

Or is there another explanation for DOL’s and the Department’s
subdivision of OSHA in issuing 16 boxes worth of guidance docu-
ments in 1999 alone and 31 boxes of such documents during the
last 4 years. I would draw everyone’s attention to the boxes lined
up against the wall there. Those are the OSHA guidance docu-
ments in the last 4 years. I would venture to say very few people
have had a chance to read all of those and digest them. The ques-
tion remains, are they attempting to regulate with those boxes or
are t‘};ey attempting to simply elaborate existing rules and regula-
tions?

This hearing will question the volume used before the Congres-
sional Review Act was enacted in 1996, and before the Vice Presi-
dent’s action on the National Performance Review. Since enactment
of that Congressional Review Act, agencies have been required to
submit for congressional review each agency rule, which the Con-
gressional Review Act broadly defines to include not only regu-
latory actions under the Administrative Procedure Act, but also
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those containing general statements of applicability and future ef-
fect designed to implement, interpret or prescribe policy or law.

In other words, many of those guidance documents, to the extent
they go beyond a written regulation, but have an effect on the reg-
ulated public, need to be submitted under the Congressional Re-
view Act. The Office of Management and Budget has failed to issue
adequate governmentwide guidance under that act. So in some
ways it is not necessarily the agency’s fault that it is interpreting
it in various ways when OMB has failed to inform their agencies
what are rules and what are regulations.

By the way, OMB does that, notwithstanding repeated urging by
our subcommittee to do exactly that in April, June, August and Oc-
tober 1999. On October 8th, the subcommittee began an investiga-
tion of the agencies overall use of non-codified documents in large
part because OMB was failing to do its job. Now the subcommittee
requested the Department of Labor, the Department of Transpor-
tation and the Environmental Protection Agency, three of the agen-
cies imposing the most regulatory burdens on the public, to com-
plete a compendium of all their non-codified documents in a tab-
ular format and to provide a copy of each codified document, in-
cluding a highlighted and tabbed reference to the specific expla-
nation in the document itself regarding its legal affect. The com-
pendium required the agencies to reveal which documents had been
submitted for congressional review under the Congressional Review
Act, and which documents were indeed intended to be legally bind-

ing.

Both the Department of Labor and the Department of Transpor-
tation admitted that none of their listed 1,641 and 1,225 guidance
documents, respectively, were legally binding, and none were sub-
mitted to Congress for review under the Congressional Review Act.
Last week, 4 months after the subcommittee’s request, EPA finally
submitted its 2,600 documents. The review of those agency docu-
ments revealed that the vast majority, it was not clear what the
intended legal effect was and that the regulated public could not
understand whether they were legally binding or not, based upon
reading them.

In addition, after OSHA’s Assistant Secretary, Charles Jeffress,
in testimony before the House Education and Workforce Commit-
tee, on January 28th, cited an even higher number of guidance doc-
uments than DOL had reported to this subcommittee, we deter-
mined that the number of OSHA documents was not the 1,600, but
in fact closer to 3,375 documents.

Furthermore, only 8 percent of OSHA’s 1999 documents included
any explanation of legal affect, and only 5 percent put this expla-
nation at the beginning of the document. So for the vast majority
of those 3,300 documents, the public is not told, is this legally bind-
ing, is it something you have to follow as a rule or regulation, or
is it, as the agency claims to us in their written explanation, not
legally binding.

In contrast, the Department of Transportation did include that
explanation in 40 percent of its documents. Still less than half, but
much better in terms of reaching that goal of informing the public
what the status of the advice they are getting is. Now DOL’s back-
door approach to regulation is not limited to OSHA. I cited earlier
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an example from the Department of Labor’s Employment Stand-
ards Administration which issued non-regulatory guidance redefin-
ing serious health condition to mean the flu and the common cold.

One witness will discuss the problem that this redefinition has
created for needy people. Dixie Dugan, who is with Cardinal Man-
agement Services will explain how she has difficulty in following
that ruling in providing the best possible care to her patients who
suffer from handicaps and making sure that the staffing is there
round the clock, as she needs, because of that redefinition under
that Employment Standards Administration’s letter ruling.

Now as Professor Robert Anthony, one of our witnesses today,
stated in an article in 1992, even those documents that do not have
legally binding effect, they have practical binding effect, whenever
the agency has used them to establish criteria that affect the rights
and obligations of private persons. Those will be the issues that we
discuss today in our hearing.

I want to welcome today our witnesses. We are conducting the
hearing in a panel where all the witnesses will be on one panel so
that we can have an interchange back and forth. But let me wel-
come the Department of Labor Solicitor, Henry Solano. Mr. Solano,
welcome. Let me also welcome former Reagan administration As-
sistant Secretary for Policy and current vice president for Policy
and Communications and Public Affairs at the National Association
of Manufacturers, Mr. Michael Baroody, welcome.

Former chairman of the Administration Conference of the United
States and current George Mason professor, Robert Anthony. Wel-
come, Professor. I also want to welcome four citizen witnesses. Jud
Motsenbocker, who is the owner of Jud Construction Co. in my
hometown of Muncie, IN, welcome. Dixie Dugan, whom I men-
tioned earlier, who is the Human Resources Coordinator for Car-
dinal Services Management from New Castle, IN. And Dave
Marren, vice president and division manager of the Central and
Lake States Division of Bartlett Tree Expert Co., who is from Roa-
noke, VA.

Also welcome Adele Abrams, an attorney for Patton, Boggs, who
is representing the American Society for Safety Engineers. Wel-
come, Ms. Abrams. Let me ask all of you now to please rise.

Well, let me actually first ask if my colleague, Mr. Kucinich,
would like to make an opening statement at this time.

[The prepared statement of Hon. David M. McIntosh and the in-
formation referred to follow:]



Chairman David M. McIntosh
Opening Statement
Is The Department of Labor Regulating the Public Through the Backdoor?
February 15, 2000

The purpose of today’s hearing is to examine the Department of Labor’s (DOL’s) use of
nonregulatory guidance documents and determine whether DOL is regulating the public through
the backdoor. The hearing will allow the Department’s chief legal officer, its Solicitor, to
discuss DOL’s use of nonregulatory guidance documents instead of public rulemaking and the
ways in which DOL discloses or fails to disclose whether or not each such guidance document is
legally binding.

Various laws enacted by Congress ensure legal protections for the public so that agencies may
not issue documents that bind the public without the public’s opportunity to participate in the
policymaking process. These good government provisions are key to our demogratic process.
They protect citizens from arbitrary bureaucrats and enable citizens to effectively participate in
the process. If agencies avoid these legal protections or issue documents that do not clearly state
if they are binding or not, the public may be confused or unfairly burdened --sometimes at great
<cost,

1 am well aware that agencies claim they are just trying to be “customer friendly” and serve the
regulated public when they issue advisory opinions and guidance documents. This may, in fact,
be true in many cases. However, when the legal effect of such documents is unclear, regulated
parties may well experience this “help” as coercive -- an offer they dare not refuse. Regrettably,
the Subcommittee’s investigation suggests that some guidance documents are intended to bypass
the rulemaking process and expand an agency’s power beyond the point where Congress said it
should stop. Such “backdoor” regulation is an abuse of power and a corruption of our
Constitutional system.

For example, DOL issued a nonregulatory guidance opinion letter which redefined a “serious
health condition” under the 1993 Family and Medical Leave Act. DOL’s 1995 opinion letter
said that minor illnesses, such as the common cold, were not a serious health condition.
However, in December 1996, DOL retracted its previous definition and stated that the common
cold, the flu, ear-aches, upset stomachs, etc., all are covered by the Actif an employee is
incapacitated more than three consecutive days and receives continuing treatment from a health
care provider. The consequences of this nonregulatory and costly redefinition have reverberated
throughout the employer world.

Since 1993, Vice President Gore has led a “Reinventing Government” initiative, which includes
the implementation of President Clinton’s 1993 Executive Order 12862, entitled “Setting
Customer Service Standards.” Today’s hearing will examine whether the Vice President’s
actions have led the agencies to increase their use of nonregulatory guidance documents, in an
attempt to avoid the due process procedures mandated by the Administrative Procedure Act
(APA). Oris there another explanation for why DOL’s Occupational Safety and Health
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Administration (OSHA) issued 16 boxes’ worth of guidance documents in 1999 alone, and 31
boxes of such documents during the past four years? { The 31 boxes are on display in the hearing
room.] The hearing will question what volurne of guidance existed before the Congressional
Review Act (CRA) was enacted in March 1996 and before the Vice President’s National
Performance Review (NPR) started in 1993,

In 1995, the Vice President proudly announced, as part of his NPR, “a reinvented approach to
achieving worker health and safety in the Nation’s workplaces.” Another 1995 NPR document
states, “When fully developed in the regulatory area, it [the reinvented approach] will allow easy
access 1o a broad range of regulatory guidance.”

Since enactment of the CRA, agencies have been required to submit for Congressional review
each agency “rule,” which the CRA broadly defines to include not only regulatory actions
subject to statutory notice-and-comment procedures but also other agency actions that contain
statements of “general ... applicability and future effect designed to implement, interpret, or
prescribe law or policy.” The Office of Management and Budget (OMB) has failed to issue
complete government-wide CRA implementation guidance to the agencies, despite a 1999
Treasury and General Government Appropriations Act provision requiring OMB to do so by
March 31, 1999. For example, OMB failed to inform the agencies that guidance documents with
general applicability or future effect are “rules” under the CRA and must be submitted for
Congressional review.

After repeated and unsuccessful requests that OMB provide additional CRA guidance to the
agencies (in April, June, August, and October 1999), on October 8, 1999, the Subcommittee
began an investigation of the agencies” use of non-codified guidance documents. The
Subcommittee requested DOL, the Department of Transportation (DOT) and the Environmental
Protection Agency (EPA) - three of the agencies imposing the most regulatory requirements on
the public -- to complete a compendium of all their non-codified documents in tabular format and
to provide a copy of each non-codified document, including a highlighted and tabbed reference to
the specific explanation in the document itself regarding its legal effect. The compendium
required the agencies to reveal which documents had been submitted for Congressional review
under the CRA and which documents were legally binding.

DOL and DOT asked the Subcommittee to narrow its request. In response, the Subcommittee
narrowed its request to only those documents issued since March 1996 by DOL’s OSHA and
DOT’s National Highway Traffic Safety Administration (NHTSA).

Both DOL and DOT admitted that nene of their listed 1,641 and 1,225 guidance documents,
respectively, was legally binding and none were submitted to Congress for review under the
CRA. Last week, four months after the Subcommittee’s request, EPA finally submitted its 2,653
guidance documents. Review of the agencies’ documents revealed that, for the vast majority, it
was not made clear to the public that the documents have no legal effect.
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In addition, after OSHA Assistant Secretary Charles Jeffress, in testimony before the House
Education and the Workforce Committee’s Subcommittee on Oversight and Investigations on
January 28, 2000, cited an even higher number of guidance documents than DOL claimed in its
response to our request, we determined that the number of OSHA documents was not 1,641, as
DOL had claimed, but actually 3,374. Furthermore, only 8 percent of OSHA’s 1999 documents
include any explanation of legal effect, and enly 5 percent put this explanation at the beginning
of the document. In contrast, DOT included an explanation of legal effect in about 40 percent of
its guidance documents. {Refer to the Subcommittee’s chart, entitled “Agency Guidance
Documents,” on display in the hearing room.]

On January 5, 2000, the Subcommittee wrote DOL about its November 15, 1999 work-at-home
guidance letter, which was not included in the 3,374 documents, to determine if it had been
submitted to Congress for review under the CRA and if' it had any legal effect. Subseguently,
DOL withdrew this guidance document; however, DOL’s 1993, 1995, and 1997 work-at-home
guidance documents have still not been withdrawn.

Another chart the Subcommittee prepared, entitled “Examples of Labor’s OSHA Guidance
Documents in Two Areas,” shows how OSHA’s mismanagement confuses the regulated public
in two areas. Of its 1993, 1995, 1997, and 1999 work-at-home guidance documents, only the
1999 document was withdrawn; the 1993 and 1995 documents were not withdrawn but have an
advisory on OSHA’s website that they are “under review;” and the 1997 document was not
withdrawn and has no such advisory. The 1998 and 1999 guidance documents for arborists

were both withdrawn after threats of lawsuits were made against DOL for not following the
APA’s statutory procedures for new rulemaking. One was finally just removed from OSHA’s
website, perhaps in anticipation of today’s hearing. One witness today will describe the effect of
these policies on arborists,

DOL’s backdoor approach to regulating is not limited to OSHA. [ earlier cited an example from
DOL’s Employment Standards Administration {(ESA), which issued nonregulatory guidance
redefining a “serious health condition” under the 1993 Family and Medical Leave Act. One
witness will discuss the problem this redefinition has created for needy people.

In February 1999, DOL’s ESA issued a Fair Labor Standards Act nonregulatory guidance
opinion letter, which applied the overtime requirements of the Act to a stock option program
proposed by an employer for his employees. Since valuing stock options for employees can be
quite burdensome, this guidance may discourage employers from offering them to employees
covered by overtime requirements.

As Professor Robert Anthony, one of our witnesses today, stated in a 1998 article entitled
“Unlegislated Compulsion: How Federal Agency Guidelines Threaten your Liberty,” “Even
though those documents do not have legally binding effect, they have practical binding effect
whenever the agencies use them to establish criteria that affect the rights and obligations of
private persons.” Another 1998 article published by the Washington Legal Foundation, entitled

3
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““Informal’ Actions Allow Agencies To Duck Rulemaking Requirements,” concludes by stating,
“More attention should be placed on promoting the use of notice and comment rulemaking.”

I want to welcome our witnesses: DOL Solicitor Henry Solano; former Reagan Administration
DOL Assistant Sccretary for Policy and current Senior Vice President, Policy, Communications
& Public Affairs of the National Association of Manufacturers Michael Baroody; and former
Chairman, Administrative Conference of the United States and current George Mason University
Foundation Professor of Law Robert Anthony. I also want to welcome four citizen witnesses;
Jud Motsenbocker, Owner, Jud Construction Company, who is from Muncie, Indiana; Dixie
Dugan, Human Resource Coordinator, Cardinal Service Management, Inc., who is from New
Castle, Indiana; Dave Marren, Vice President and Division Manager for the Central and Lake
States Division, the F.A. Bartlett Tree Expert Company, who is from Roanoke, Virginia; and
Adele Abrams, an attorney with Patton Boggs, LLD, who is representing the American Society
of Safety Engineers.
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106TH CONGRESS
2D SESSION H. R. 35 2 1

To amend chapter 8 of title 5, United States Code, to provide for a report

Mr.

To

~N N W B W N

by the General Accounting Office to Congress on agency regulatory
actions, and for other purposes.

IN THE HOUSE OF REPRESENTATIVES

JANUARY 24, 2000
McINTosH introduced the following bill; which was referred to the Com-
mittee on the Judiciary, and in addition to the Committee on Government
Reform, for a period to be subsequently determined by the Speaker, in
cach case for consideration of such provisions as fall within the jurisdie-
tion of the committee concerned

A BILL

amend chapter 8 of title 5, United States Code, to provide
for a report by the General Accounting Office to Con-
gress on ageney regulatory actions, and for other pur-
poses.

Be it enacted by the Senate and Iouse of Representa-
tives of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the “Congressional Ac-
countability for Regulatory Information Act of 2000".
SEC. 2. FINDINGS.

Congress finds thatDb
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(1) many Federal regulations have improved
the quality of life of the American publiec, however,
uncontrolled increases in regulatory costs and lost
opportunities for better regulation should not be
continued;

(2) the legislative branch has a responsibility to
ensure that laws passed by Congress are properly
implemented by the executive branch;

(3) in order for the legislative branch to fulfill
its responsibilities to ensure that laws passed by
Congress are implemented in an efficient, cffective,
and fair manner, the Congress requires accurate and
reliable information on which to base decisions; and

(4) the legal effect of many Federal agency
guidance documents and other Federal agency state-
ments that are not published in the Code of Federal
Regulations is often not clear to the affected public.

SEC. 3. REPORTS ON REGULATORY ACTIONS BY THE GEN-
ERAL ACCOUNTING OFFICE.

(a) IN GENERAL.D Section 801(a)(2) of title 5,
United States Code, is amended by striking subparagraph
(B) and inserting the following:

“(B)(1) After an ageney publishes a regulatory action,
a committee of either House of Congress with legislative

or oversight jurisdietion relating to the action may request

«HR 3521 IH
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3
the Comptroller General to review the action under clause
(11).

“(ii) Of requests made under clause (i), the Comp-
troller General shall provide a report on each regulatory
action selected under clause (iv) to the committee which
requested the report (and the committee of jurisdiction in
the other House of Congress)b

“(I) except as provided in subclause (II), by not
later than 180 calendar days after the committee re-
quest is received; or

“(II) in the case of a request for review of a no-
tice of proposed rule making or an interim final rule
making, by not later than the end of the 60-cal-
endar-day period beginning on the date the com-
mittee request is received, or the end of the period
for submission of comment regarding the rule mak-
ing, whichever is later.

The report shall include an independent analysis of the
regulatory action by the Comptroller General using any
relevant data or analyses available to or generated by the
General Accounting Office.

“(i11) The independent analysis of the regulatory ac-
tion by the Comptroller General under clause (ii) shall

ncludeD

+HR 3521 IH
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(1) an analysis by the Comptroller General of
the potential benefits of the regulatory action, in-
cluding any beneficial effects that cannot be quan-
tified in monetary terms and the identification of
those likely to receive the benefits;

“(II) an analysis by the Comptroller General of
the potential costs of the regulatory action, ineluding
any adverse effects that cannot be quantified in
monetary terms and the identification of those likely
to bear the costs;

“(III) an analysis by the Comptroller General
of any alternative regulatory approaches that eould
achieve the same goal in a more cost-effective man-
ner or that could provide greater net benefits, and,
if applicable, a brief explanation of any statutory
reasons why such alternatives could not be adopted;

“(IV) an analysis of the extent to which the
regulatory action would affect State or local govern-
ments; and

(V) a summary of how the results of the
Comptroller General's analysis differ, if at all, from
the results of the analyses of the ageney in promul-
gating the regulatory action.

“(1v) In consultation with the Majority and Minority

25 Leaders of the Senate and the Speaker and Minority

*HR 3521 IH



O 00 N1 N b AW =

e e T e T o T S SOy
e Y B R =)

18
19
20
21
22
23
24

17

D

Leader of the House of Representatives, the Comptroller
General shall develop procedures for determining the pri-
ority and number of those requests for review under clause
(i) that will be reported under clause (ii). The procedures
shall give the highest priority to requests regarding a no-
tice of proposed rule making for a major rule, and to re-
quests regarding an interim final rule making for a major
rule.

“(C) Federal agencies shall cooperate with the Comp-
troller General by promptly providing the Comptroller
General with such records and information as the Comp-
troller General determines necessary to carry out this sec-
tion."".

(b) DEFINITIONS.D Section 804 of title 5, United
States Code, is amendedb

(1) by redesignating paragraphs (2) and (3) as
paragraphs (3) and (5), respectively;

(2) by inserting after paragraph (1) the fol-
lowing:

“(2) The term ‘independent analysis' means a
substantive review of the agencey's underlying assess-
ments and assumptions used in developing the regu-
latory action and any additional analysis the Comp-

troller (General determines to be necessary.'; and

«HR 3521 IH
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6
(3) by inserting after paragraph (3) (as redesig-
nated by paragraph (1) of this subsection) the fol-
lowing:
“(4) The term ‘regulatory action' meansD
“(A) notice of proposed rule making;
“(B) final rule making, including interim
final rule making; or
(C) a rule.".
SEC. 4. DISCLOSURE OF NONBINDING EFFECT OF GUID-
ANCE DOCUMENTS.

(a) IN GENERAL.D Chapter 8 of title 5, United
States Code, is amended by inserting after section 803 the
following:

“§$ 803a. Notice of nonbinding effect of agency guid-
ance

“The head of an agency shall include on the first
page of cach statement published by the agency that is
not a rule a notice that the statement has no general appli-
cability or future effeet (or both), as applicable, and is
not binding on the public." .

(b) CrurIcAL AMENDMENT.D The table of sections
at the beginning of chapter 8 of title 5, United States
Code, is amended by inserting after the item relating to

section 803 the following:

“803a. Notice of nonbinding effect of ageney guidance.".

*HR 3521 IH
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SEC. 5. AUTHORIZATION OF APPROPRIATIONS.

There are authorized to be appropriated to the Gen-
eral Aceounting Office to carry out chapter 8 of title 5,
United States Code, $5,200,000 for each of fiscal years
2000 through 2003.
SEC. 6. EFFECTIVE DATE.

This Act and the amendments made by this Act shall
take effect 180 days after the date of enactment of this

Act.

*HR 3521 IH
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CONGRESSIONAL RECORD — Extensions of Remarks

CONGRESSIONAL ACCOUNTABILITY
FOR REGULATORY INFORMATION
ACT OF 2000

HON. DAVID M. McINTOSH

OF INDIANA
IN THE HOUSE OF REPRESENTATIVES
Thursday. January 27, 2000

Mr. MCINTOSH. Mr. Speaker, today, | rise
1o introduce the “Congressional Accountability
for Regulatory Information Act of 2000," a bill
to aid Congress in analyzing Federal regula-
fions and to ensure the public's understanding
of the legal effect of agency guidance docu-
ments. To accomplish the tormer, the bill re-
quires an analytic report to Congress by the
General Accounting Office (GAO) on selected
important agency proposed and final rules. To
accomplish the latter, the bill requires the
agencies to include a notice of nonbinding ef-
fect on each agency guidance document with-
out any general applicability or future effect.

On May 22, 1997, Representative SUE
KELLY introduced H.R. 1704, the “Congres-
sional Office of Regulatory Analysis Creation
Act.” On March 11, 1998, the House Govem-
ment Reform Commitiee’'s Subcommitiee on
National Economic Growth, Natural Re-
sources, and Regulatory Affairs, which { chair,
held a hearing on this bill. Rep. KELLY testified
at the hearing that the analytic function will
“help Congress deal with an increasingly com-
plex and burdensome regulatory system. it will
give Congress the resources it needs to over-
see the regulations that the Executive Branch
issues on a regular basis and facilitate use of
the Congressional Review Act.” She also stat-
ed that it “would provide a second opinion™ of
the agency's analysis of the impact of a rule.
On March 13, 1998, the House Committee on
tha Judiciary reported an amended version of
the bill and issued a report (H. Rept. 105441,
Part 1). On June 3, 1998, the House Govemn-
ment Reform Committee reported a further
amended version of the bill and issued a re-
port {H. Rept. 105441, Part If). There was no
further action on the bill during 1998 and
1998.
The “Congressional Accountabiity for Regu-
latory Information Act of 2000" is infroduced to
respond ta some criticisms of the earlier bill,
especially about the creation of a new Con-
gressional agency. Instead, the “Congres-
sional Accountability for Regulatory Informa-
tion Act of 2000" places the analyfical function
within GAO, which, since March 1996, has
been charged with cerain related functions
under the Congressional Review Act (CRA).

Congress has delegated to the agencies the

ponsibility of writing o However,
regulations need to be carefully analyzed be-
fore they are lssued. Under the CRA, Con-

Congrssshasbeenunabtebhﬂycarrymnhs
responsibility because it has neither all of the
information it needs 1o carefully evaluate regu-
lations nor sufficient staff for this function.
Under my bili, GAO will be tasked with review-
ing agency cost-benefit analyses and alter-
native approaches to the agencies’ chosen
regutatory altematives.
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The “Congressional Accountability for Regu-
fatory Information Act of 2000" has a com-
panion bill on the Senate side, S. 1198, the
“Congressional Accountability for Regulatory
Information Act of §999." This bill was intro-
duced by Senators SHEL8Y, BOND, and LOTT
on June 9, 1999 and then renamed and re-
ported by the Senate Govemmental Afairs
Committee as the “Truth in Regulating Act of
1999™ on December 7, 1999. The House and
Senate bills are both intended to promote ef-
fective Congressional oversight of important
regulatory decisions.

In addition, the House version includes a
provision to ensure that public's understanding
of the effect of agency guidance documents
(such as guidance, guidelines, manuals, and
handbooks). It require agencies to include a
notice on the first page of each agency guid-
ance document to make clear that, if the docu-
ment has no general applicability or future ef-
fect, it is not legally binding. Under the CRA,
“rules” subject to Congressional review are
broadly defined to inciude not only regulatory
actions subject to statutory notice and com-
ment but also other agency actions that con-
tain its of general licability and fu-
ture effect designed to implement, interpret, or
prescribe law or policy. Unfortunately, the Of-
fice of Management and Budget (OMB), de-
spite a 1999 Treasury and General Govermn-
ment Appropriations Act directive to do so,
has still not issued adequale guidance to the
agencies on the requirement to submit to Con-
gress any noncodified guidance document
with any general applicability or future effect.

As a consequence, on October 8, 1999, the
Subcommittee on National Economic Growth,
Natural Resources, and Regulatory Affairs
began an investigation of the agencies’ use of
noncodified documents, including the specific
explanations within each of these documents
regarding their legal effect. | asked the Gen-
eral Counsels of the Departments of Labor
{DOL} and Transportation (DOT) and the Envi-
ronmental Protection Agency (EPA) to submit
their noncodified documents issued since the
March 1996 enactment of the CRA and to in-
dicate which were submitted to Congress
under the CRA. DOL and DOT asked that |
narrow my request; as a consequence, |
asked for only those documents issued by
DOL's Occupational Safety and Health Admin-
istration (OSHA) and DOT's National Highway
Traffic Safety Administration (NHTSA).

Both DOL and DOT admitted that none of
their 1,641 and 1,225 guidance documents re-
spectively, had any legal effect and none was
submitied to Congress for review under the
CRA. Now, nearly four months later, EPA has
still not y p its gui doc-
uments. The investigation also revealed that
the absence of any legal effect was not clear
to the public. In fact, only 11 percent of
OSHA'S guidance documents included any
discussion of legal effect and only 7 percent
had this discussion at the beginning of the
documenf. On February 15, 2000, | will be
holding a hearing to examine DOL's use of
guidance documents as a possible backdoor
approach to regulating the public.

Let me conciude by thanking Representative
SUE KeLLY of New York, Chairwoman of tha
Small Business Commitiee’s Subcommittes on
Regulatory Reform and Paperwork Reduction,
for her leadership in this area in 1997 and
1998.

January 27, 2006
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Mr. KuciINIcH. I would and thank you very much, Mr. Chairman.
Thank you for calling this hearing. And as you know, you and I
may have some differences of opinion.

We both agree that the role of Congress in this democratic struc-
ture of government is essential and that as the honorable opposi-
tion here I want to indicate to you my concern that the voice of
Congress always be heard and that congressional approval never be
overwritten. And that is one of the reasons why I am so respectful
of the Occupational Safety and Health Act, as well as any role
which Congress may play in the future in creating new laws for
this country.

The Occupational Safety and Health Act, also referred to as
OSHA, has protected the lives of many American workers. Accord-
ing to the Bureau of Labor Statistics, occupational injury and ill-
ness incident rates for 100 full-time workers are at their lowest
since they began reporting this information in the early 1970’s,
shortly after OSHA was passed. From 1973 to 1992, the rate de-
clined by 19 percent. And the rate declined by another 21 percent
between 1992 and 1998. So that law is working and it is working
to help American workers.

I believe an integral part of OSHA’s success is the guidance that
the Department of Labor provides to the regulated public. Compli-
ance assistance is greatly appreciated by both the employers who
want to better understand the responsibilities, and the employees
who are protected by these laws. Congress recognized the impor-
tance of compliance assistance when, in 1996, it passed the Small
Business Regulatory Enforcement Fairness Act which requires that
agencies prepare compliance assistance guides and answer ques-
tions asked by the regulated public. In response, the Department
of Labor has provided over 1,500 guidance documents to the public
which have also been produced to the subcommittee.

The Department has made many of these documents available on
the internet. Mr. Chairman, I agree that guidance should not ex-
pand the law. And if the reader is likely to be confused about the
legal affect of a document, it makes sense to try and clear up this
confusion in the text of the document. In fact, many of the docu-
ments provided by the Department of Labor, I believe, clearly state
that the document does not alter or determine compliance respon-
sibilities which are provided for in the underlying statutes and reg-
ulations.

And I support the Chair’s concern because congressional intent
is something that we take very seriously here. However Mr. Chair-
man, in addressing these issues we need to make sure that we do
not discourage agencies from providing quick responses to the
public’s questions. If the Department of Labor would be made to
jump through so many hoops before providing compliance assist-
ance, I would be concerned that the business person with a safety
question may not get a response in time to protect his employees.

We also should not discourage agencies from publishing the guid-
ance on the Web. If a question has already been asked and an-
swered, others with similar questions should benefit from these re-
sponses. Publishing on the internet provides information to the
public faster and promotes consistent enforcement of the law. I also
want to make sure that we do not add to any confusion by forcing
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agencies to stamp all statements with boiler-plate language which
could create more confusion than it clears up.

Our guidance comes in many forms, including telephone con-
versations, speeches, directives to OSHA employees, letters answer-
ing specific factual questions posed by the public, and broadly ap-
plicable guidance manuals. It could be confusing if directives to
OSHA employees stated that it was not legally binding. And al-
though non-codified guidance has no legal binding effect, the Small
Business Regulatory Enforcement Fairness Act specifically provides
that some of this guidance may be used to determine the reason-
ableness of fines and penalties.

Therefore, boiler-plate language stating that a document is not
legally binding, may create the misimpression that it cannot be
used in court for any purpose.

Mr. Chairman, OSHA is an extremely important statute and we
need to make sure that the Department is able to both enforce it
and provide guidance to the public on how to comply with it. How-
ever, I look forward to hearing from the witnesses and gaining
some insight as to how the guidance process might be improved.
And I want to again express my appreciation to the Chair for his
willingness at all times to call these Departments and agencies to
an accounting. That is the purpose of this committee. Thank you.

[The prepared statement of Hon. Dennis J. Kucinich follows:]
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Statement of Mr. Kucinich
February 15, 2000
NEG Subcommittee Hearing on DOL Guidance

Mr. Chairman, the Occupational Safety and Health Act -- also
referred to as OSHA -- has protected the lives of many American
workers. According to the Bureau of Labor Statistics, occupational
injury and illness incidence rates per one hundred full time workers
are at their lowest since they began reporting this information in
the early 1970s, shortly after OSHA was passed. From 1973 to
1992, the rate declined by nineteen percent. And the rate declined

another twenty-one percent between 1992 and 1998.

I believe an integral part of OSHA’s success is the guidance
that the Department of Labor provides to the regulated public.
Compliance assistance is greatly appreciated by both the employers
who want to better understand their responsibilities and the
employees who are protected by these laws. Congress recognized
the importance of compliance assistance when, in 1996, it passed the
Small Business Regulatory Enforcement Fairness Act which
requires that agencies prepare compliance assistance guides and
answer questions asked by the regulated public. In response, the

Department of Labor has provided over 1500 guidance documents
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to the public which have also been produced to the subcommittee.
The Department has also made many of these documents available

on the Internet.

Mr. Chairman, I agree that guidance should not expand the
law. And, if the reader is likely to be confused about the legal effect
of a document, it makes sense to try and clear ap this confusion in
the text of the document. In fact, many of the documents provided
by the Department of Labor clearly state that the document does
not alter or determine compliance responsibilities which are

provided for in the underlying statutes and regulations.

However, Mr. Chairman, in addressing these issues, we need
to make sure that we do not discourage agencies from providing
quick responses to the public’s questions. If the Department of
Labor has to jump through too many hoops before providing
compliance assistance, the businessperson with a safety question
may not get a response in time to protect his employees. We also
should not discourage agencies from publishing the guidance on the
web. If a question has already been asked and answered, others
with similar questions should benefit from these responses.
Publishing on the Internet provides information to the public faster

and promotes consistent enforcement of the law.



25

I also want to make sure that we do not add to any confusion
by forcing agencies to stamp all statements with boiler plate
language which could create more confusion than it clears up.
Guidance comes in many forms, including telephone conversations,
speeches, directives to OSHA employees, letters answering specific
factual questions posed by the public, and broadly applicable
guidance manuals. It could be confusing if directives to OSHA
employees stated that it was not legally binding. And, although
noncodified guidance has no legal binding effect, the Small Business
Regulatory Enforcement Fairness Act specifically provides that
some of this guidance may be used to determine the reasonableness
of fines and penalties. Therefore, boiler plate language clearly
stating that a document is not legally binding, may create the

misimpression that it cannot be used in court for any purpose.

Mr. Chairman, OSHA is an extremely important statute and
we need to make sure the Department is able to both enforce it and
provide guidance to the public on how to comply with it. However,
I look forward to hearing from the witnesses and gaining some

insight on how the guidance process might be improved.
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Mr. McINTOSH. Thank you, Mr. Kucinich. And let me say I think
there is good bi-partisan working relationship on this project and
I certainly agree with two of your main points. That we don’t want
to impede any real effort to improve safety by slowing down effec-
tive guidance to people. And that it is a good idea to put these on
thg internet. For example, this hearing is live on the internet
today.

I am a big believer that you use that as a way of informing peo-
ple about information that otherwise would be hard to obtain out
of the government. So you raise some very good points and I appre-
ciate your help with that. Let me now ask if, Mr. Terry, do you
have any brief remarks you would like to do or you can put them
into the record.

Mr. TERRY. I will submit it for the record.

Mr. McINTOsH. Thank you. Mr. Ford, did you have any brief
comments?

Mr. Forp. I will submit to the record as well. I am of the belief
that when you invite witnesses to testify they should have an op-
portunity to testify. So I look forward to hearing what they have
to say. And I would say that I share the beliefs of my chairman,
I think, and for the holding the hearing as well as some of the ad-
monitions of my colleague, Mr. Kucinich, has advised.

I do note that all those, I guess, are OSHA advisories over in the
corner there. I hope we don’t have to review all those doggone
things before they get put out, as we start the hearing. So with
that I yield back the time to the Chair.

[The prepared statement of Hon. Harold E. Ford, Jr., follows:]
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Statement on Non-Codified
Documents by the Dept. of Labor
February 15, 2000
Congressman Harold Ford, Jr.

On October 28th of last year, on National Telework Day, I sat in
the Education and Workforce Committee’s hearing on the status
of "telework" in the United States.

We discussed the impact that new technologies were having not
only on the American workplace, but also on the American
family.

We discussed how new technologies enabled parents to spend
more time with their children.

We heard projections that as telework increased, pollution,
congestion, and sprawl would decrease.

It is rare to see such a bi-partisan consensus on a labor issue. In
1994 President Clinton issued a statement to create a more
family friendly federal workforce, a workforce which now
contains 60,000 employees who telecommute at least one day a
month.

In an analysis of telecommuting, the General Service
Administration found that telecommuting "produces a more
efficient use of time" and therefore "translates into better
customer service and better ability to get things done."
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With all these advantages to workers, families, and communities
unanimously noted I was as shocked as anyone to read of the
OSHA advisement on telework.

That letter seemed to reincarnate the era of big government.
Although the workplace had changed, our bureaucratic culture
had not.

That is why I was heartened when the advisory was withdrawn.
When the Education and Workforce Subcommittee on Oversight
and Investigations held a hearing on the letter of advisement I
was fully reassured.

I was reassured because I learned that the Department of Labor
had no plans, and would never have plans to carry out home
office inspections. In fact, the only times homes were inspected
were over a decade ago- and that was because minors were
making fireworks, and a woman was smelting lead in her
kitchen.

I was also reassured to learn that advisement letters do not have
the force of law. The offices which compose these letters do not
then mandate their enforcement. They are what they are
designated- advice.

Advisement letters are how we can assure that our government
is responsive. They get to the root of what effective government
is, customer service.
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By providing prompt and courteous service, executive branch
and administrative offices can curtail costs to businesses and the
public.

But these agencies must also bear in mind that our goal as
public servants is to help our citizens and their businesses obtain
the best possible results. The two recent controversial letters;
the first on home offices and the second on overtime and stock
options, if followed could clearly inhibit profit and prosperity.

That is why I commend the swift action from the Labor
Department to clarify and correct these letters. It is also why I
commend the legislative redress to these matters that Congress
is pursuing.

Thank you all for being here, I look forward to hearing your
statements today.
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Mr. McInTOSH. Thank you, Mr. Ford. Mr. Ryan.

Mr. RYAN. Mr. Chairman, I too would like to submit a fuller
statement for the record. But let me just, just from listening to my
friend from Ohio and yourself, Mr. Chairman, I would just like to
say that, as Members of Congress, it is very important that we rep-
resent our constituents as they interact with the Federal Govern-
ment and the Federal Government’s agencies.

And there seems to be a lot of confusion out there when they are
receiving these guidance documents. So I think if we are ever going
to err, we err on the side of what is legal, what is right and what
is digestible for our constituents. OSHA is a very important stat-
ute. It is very important for the employers, it is very important for
the employees, but it ought to be something that is extraordinarily
clear to both parties involved. And that is why I think it is impor-
tant to have some kind of a workable solution.

Not boiler-plate, but a workable solution which makes sure that
guidance documents do contain within them what legal value they
have or do not have, so that the recipients of these documents
know where they stand and that they are not embroiled in some
kind of confusion. So I think it is important that we put together
a workable standard and I look forward to hearing the testimony
from the witnesses. With that, I yield.

Mr. McINTOSH. Thank you, thank you very much, Mr. Ryan. Mr.
Walden.

Mr. WALDEN. Thank you, Mr. Chairman, I will just be brief as
well. But I wanted to followup on a comment from my colleague,
from I believe Tennessee, who said he hoped we didn’t have to read
all 17,400 pages of the OSHA documents. And the point is, and
being in small business, that is what you get saddled with. And
that is just one agency. And I think that is the whole issue.

And I certainly see it as licensing and the Federal Communica-
tions Commission and some of their most recent rules that are out,
including mandating what I have to put on an internet site if my
company has to have an internet site, and I didn’t know they had
jurisdiction to dictate content on internet sites, but that is a whole
matter for another day. Thank you, Mr. Chairman.

Mr. McINTOSH. That is an agency that has a lot of problems.
Shall we proceed.

Mr. Forp. I will note that that is over a few years and I hope
you, no small business would have to read it. But I know the pur-
pose of this hearing is to try to figure out how we can do best by
business and do best by employees around the Nation. So I appre-
ciate it.

Mr. WALDEN. But if you look at the one I pointed to, that is just
1999, and just one agency, on the right.

Mr. FoRrD. I look forward to hearing from the agency why there
are so many of them. I appreciate it.

Mr. McINTOSH. Let us hear from the witnesses and we definitely
have one question for you, Mr. Solano, along with others. Let me
ask all of the witnesses to now please rise. It is the policy of our
full committee to always swear in all of our witnesses. So please
repeat after me.

[Witnesses sworn.]
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Mr. McINTOSH. Thank you. Let the record show that each of the
witnesses answered in the affirmative. And what I would suggest
for each of the witnesses is to provide for us a summary of your
written statement. You needn’t read it all into the record. We will
include it there as an official part of this hearing, but touch on the
highlights for us. And feel free, as we are going through it, to have
a discourse back and forth. It will then, in the question and answer
period, give folks a chance to respond if a subsequent witness has
made a point they want to discuss further.

Because the goal here is to illuminate this issue and find out
what is happening and how we can best manage this process so
that it does not create new burdens, but it does effectively inform
people of what the rules are. With that, Mr. Solano, please share
with us a summary of your testimony.

STATEMENTS OF HENRY SOLANO, SOLICITOR, U.S. DEPART-
MENT OF LABOR; MICHAEL BAROODY, SENIOR VICE PRESI-
DENT, POLICY, COMMUNICATIONS & PUBLIC AFFAIRS, NA-
TIONAL ASSOCIATION OF MANUFACTURERS; ROBERT AN-
THONY, PROFESSOR OF LAW, GEORGE MASON UNIVERSITY;
JUD MOTSENBOCKER, OWNER, JUD CONSTRUCTION CO.;
DIXIE DUGAN, HUMAN RESOURCE COORDINATOR, CAR-
DINAL SERVICE MANAGEMENT, INC.; DAVE MARREN, VICE
PRESIDENT AND DIVISION MANAGER, THE F.A. BARTLETT
TREE EXPERT CO.; AND ADELE ABRAMS, ATTORNEY, PAT-
TON, BOGGS, LLD

Mr. SoLANO. Chairman McIntosh, members of the subcommittee,
I am pleased to appear before the subcommittee today to discuss
the Department of Labor’s use of non-codified documents. Non-codi-
fied documents are documents related to compliance with the laws
and regulations enforced by the Department. They are not pub-
lished in the Code of Federal Regulations, they do not create new
law or change existing law.

Let me reemphasize that. They do not create new law or change
existing law. Issuing these documents is an important part of the
Department’s responsibility to faithfully execute the laws that Con-
gress has passed. The public regularly asks for guidance and the
Department routinely responds to these requests. This is a long-
standing and well established practice. Congress has made it clear
that agencies should be providing such compliance assistance.

The end result is better public understanding of the law. That
means better protection for American workers and their families.
The Labor Department is responsible for a wide range of statutes.
They cover everything from safety and health in the work place
and the security of employee benefit plans, to minimum wage and
overtime guarantees, family and medical leave and equal employ-
ment opportunity.

American employers want to comply with the laws that apply to
them, but statutes and regulations can be complicated. At the same
time they cannot specifically address every factual situation that
may come up in the work place. Questions about application of the
law are bound to come up. When they do, citizens rightfully and
rightly expect agencies to give them guidance. On the whole, the
practice of providing compliance assistance works well.
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Some questions take longer than others to answer, and there are
times when an answer needs to be clarified. But I think the De-
partment’s answers, for the most part, are helpful to the public.
Certainly, that is our goal. In cases involving the application of
Federal statutes and regulations, Federal courts do often give
weight to the interpretations offered by the regulatory agencies.

That is if they are reasonable and depending on the nature and
the circumstances of the interpretation. That principle is well es-
tablished in our law. It is based on the authority that Congress has
delegated to the agencies and on the expertise that the agencies
have developed. But the courts have the final say, and they provide
an important check on agency action. As I said, the public has a
strong interest in compliance assistance information.

That is an important reason why the volume of non-codified doc-
uments issued by the Department is large. Many documents are
generated in response to specific requests from the public. That
holds true for the OSHA documents that you requested for this
hearing, Mr. Chairman. The Labor Department is committed to
helping the public comply with the law. The Department is also
committed to complying with the laws that applies to its own regu-
latory work. Statutes like the Administrative Procedure Act and
the Congressional Review Act.

My written statement discusses some of these requirements. One
important function of the Solicitor’s Office is to help the Depart-
ment’s agencies follow the law. That help includes giving day-to-
day advice, as well as broader, more formal efforts. For example,
the Department began taking steps to implement the Small Busi-
ness Regulatory Enforcement Fairness Act, including the Congres-
sional Review Act, shortly after the law was passed in 1996.

My office helped to provide training to more than 250 Depart-
ment staff members. Later we met with agency contacts to review
basic SBREFA responsibilities with the focus on the Congressional
Review Act requirements. I believe that the Department is comply-
ing with the requirements of the Congressional Review Act in a re-
sponsible way, consistent with the law and with the guidance from
the Office of Management and Budget.

Since the passage of the Congressional Review Act, the Depart-
ment has submitted about 100 rules to the Congress. None has
been rejected. I would be pleased to answer questions from the sub-
committee.

[The prepared statement of Mr. Solano follows:]
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Chairman Mclntosh and Members of the Subcommittee:

I am pleased to appear before the Subcommittee in response to your invitation to discuss
the Department of Labor’s use of “non-codified documents.” I understand the term “non-
codified documents” to mean materials, related to compliance with the laws and regulations
enforced by the Department, which are issued by the Department in printed and/or electronic
form, but which are not published in the Code of Federal Regulations. These types of

documents do not create new law or change existing law.

Issuing such documents is an important part of the Department’s responsibility to
faithfully execute the laws that Congress has passed. Among other virtues, these documents
help ensure that employers, employees and other members of the public understand the legal
requirements that may apply to them, in their particular circumstances. Companies, labor
organizations, individuals, and others regularly ask for guidance, and the Department routinely

responds to these requests, as it has for decades. Congress has made it clear that agencies should
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be providing such compliance assistance; that we should be striking a balance between
enforcement and compliance assistance. We should be helpful to the regulated communities “up
front.” For example, the Small Business Regulatory Enforcement Fairness Act (SBREFA)
requires compliance assistance of this sort. The result, we hope, is a better understanding by
employers and employees of the requirements of the law and ultimately better protections for

American workers and their families.

Today, I would like to generally describe the Department’s use of this kind of
compliance assistance material. I will also briefly describe the legal framework, including the
Administrative Procedure Act and the Congressional Review Act, that applies to agency

statements and how the Department seeks to comply with these laws.

As you know, Congress has given the Department of Labor a broad range of
responsibilities in connection with the American workplace. The Department has among its
components five major enforcement agencies with offices across the country: the Wage and
Hour Division and the Office of Federal Contract Compliance Programs in the Employment
Standards Administration, the Occupational Safety and Health Administration, the Mine Safety
and Health Administration, and the Pension and Welfare Benefits Administration. The
Department administers a broad array of statutes covering issues such as safety and health in the
workplace, the security of employee benefit plans, minimum wage and overtime guarantees,

family and medical leave, and equal employment opportunity—to name just a few subjects. The
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great majority of American workers are protected by these laws, and the great majority of

American employers are governed by them.

American employers want to comply with the laws that apply to them. They believe in
treating their workers fairly. They believe in following the law. While every effort is made to
ensure that laws and regulations clearly articulate the rights and responsibilities of employers and
employees, the laws and regulations enforced by the Department can be complicated and do not
explicitly address every factual situation that may arise in the workplace. Therefore, employers
and others inevitably have questions about the application of these laws and regulations. When
they do, citizens expect agencies to give them proper guidance and assistance. We believe our
answers, for the most part, are very helpful to those who ask the questions. However, there are
times when answers are not sufficiently clear and further clarification is needed. And there are
times when an answer needs to be clarified. But on the whole, there should be no doubt that the
practice of providing compliance assistance is an illustration of good government. It works well
for employers, for woikers, and for the general public. One type of compliance assistance is the

use of non-codified documents. These documents are not legally binding.

Compliance assistance materials can take many forms such as brochures and fact-sheets.
With advances in technology, such as the rise of the Internet, these materials have become more
sophisticated and more easily accessible-twenty-four hours a day, seven days a week, from home

or office.

)
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The public’s strong interest in compliance assistance information is an important reason
why the volume of non-codified documents issued by the Department of Labor is large. Many of
these documents are generated in response to specific requests from individual employers, trade
associations, industry groups, and other members of the public asking how a law or regulation
applies to their particular circumstances. The practice of issuing non-codified documents is
longstanding and well-established. Successive Administrations have found the practice valuable

in carrying out the Department’s responsibilities.

In response to your request for documents in connection with this hearing, Mr. Chairman,
we have provided more than 1,600 documents (totaling more than 38,000 pages), which were
generated by the Occupational Safety and Health Administration between March 29, 1996, and
October 8, 1999. Many of these documents represent OSHAs efforts to educate and inform
workers and employers about the Occupational Safety and Health Act and related requirements.
As is apparent from the quantity of these documents alone, the Department looks for every

opportunity to provide compliance assistance information.

The Department is committed to helping the public comply with the law. By the same
token, the Department is committed to complying with the laws that apply to its own work.
Here, | mean statutes like the Administrative Procedure Act (APA) and the Congressional
Review Act, which—along with the statutes that the Department administers—govern how the

Department issues rules that bind the public.
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Administrative law is a complicated field, and growing more complicated all the time, as
new laws are passed and new judicial decisions are issued. I have not been asked to discuss all
of the intricacies of administrative law, but I do want to mention certain basic principles that may
be relevant today. The Administrative Procedure Act contains the definition of what a “rule” is
5 U.S.C. 551(4). Certain rules must be published in the Federal Register. Some of these rules--
those which have “general applicability and legal effect”--ultimately are codified in the Code of
Federal Regulations (the “CFR™). 44 U.S.C. 1510. Under Section 553 of the APA, legally
binding rules generally are issued when a public notice and comment process is followed. Other
rules--for example, “interpretative rules, general statements of policy, or rules of agency

organization, procedure, or practice”--are exempt from those requirements.

In cases involving the application of federal statutes and regulations, the federal courts
often give considerable weight to the interpretations offered by regulatory agencies, provided that
they are reasonable and depending upon the nature and the circumstances of the interpretation.
This principle is well-established in our law. It is based on the authority that Congress has
delegated to the agencies and on the expertise that the agencies have developed in the course of
administering and enforcing the laws that Congress has passed. Agencies are not free to act
arbitrarily, capriciously or contrary to law because the courts, as final arbiters on statutory

interpretations, provide an important check on agency action.

Under the Congressional Review Act (CRA), in turn, certain rules must be submitted to

Congress before they “can take effect.” 5 U.S.C. 801(a)(1)(A). The Act also provides Congress

o
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with the opportunity to enact a joint resolution of disapproval, preventing a rule from taking
effect or from continuing in effect. The CRA incorporates the APA’s definition of a “rule,” but
also makes certain exceptions, including exceptions for “any rule of particular applicability” and
“any rule of agency organization, procedure, or practice that does not substantially affect the
rights or obligations of non-agency parties.” 5 U.S.C. 804. The first exception covers agency
opinion-letters to individuals, even though these letters may be published and relied upon by
other people in similar situations. This was confirmed by statements of legislators after the
enactment of the Act. The second exception means that rules of agency procedure that do not

substantially affect the public need not be submitted to the Congress.

The legal requirements I have described are not always simple to apply. One important
function of the Solicitor’s Office at the Department of Labor is to help the Department’s
regulatory agencies comply with the requirements of administrative law, both long-standing
requirements and new requirements. That assistance includes giving day-to-day advice to

agency staff members on specific matters, as well as broader, more formal efforts.

The Department is committed to complying with the provisions of the Congressional
Review Act. We began taking steps to implement the CRA’s requirements shortly after the law
was passed on March 29, 1996 to ensure that DOL staff understood and complied with CRA
procedures. For example, on May 30--just two months after passage--senior staff from the
Office of the Solicitor and from other agencies provided training on SBREFA and the CRA to

more than 250 Department staff members. Further, on September 11, 1996, the Office of Small
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Business Programs, with the participation of the Solicitor’s Office and the Office of the Assistant
Secretary for Policy (OASP), held a meeting with SBREFA agency contacts to review basic

SBREFA responsibilities, with focus on the CRA requirements.

I believe that the Department is complying with the requirements of the Congressional
Review Act in a responsible way, consistent with the law and with guidance from the Office of
Management and Budget (OMB). Since the passage of the Congressional Review Act, the

Department has submitted about 100 rules to the Congress. None has been rejected.

As 1 have said, the use of non-codified documents is an appropriate and effective way to
achieve the goals of the laws that Congress has enacted and that the Labor Department is
responsible for enforcing. Outreach and compliance assistance efforts are integral to the
Department’s mission. The large volume of information disseminated by the Department means
that American employers, American workers, and the general public are better informed than
ever about their rights and responsibilities and about the laws entrusted by the Congress to the

Department of Labor for administration and enforcement.

This concludes my prepared remarks. 1 would be pleased to answer your questions.
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Mr. McINTOSH. Thank you, Mr. Solano, and we will indeed have
some questions for you.

Let me turn now to Mr. Michael Baroody for your testimony.
Please summarize your written testimony for us.

Mr. BAarooDY. Thank you, Mr. Chairman and members of the
subcommittee.

On behalf of the National Association of Manufacturers, our
14,000 member companies, large, mid-sized and small, and the 18
million people who make things in America, I want to thank you
for this opportunity to testify before you today. To put the matter
simply, your subject is important. It is important economically and
commercially, socially and politically, legally and constitutionally.

Jefferson, when asked why a formal Declaration of Independence
was needed, said its purpose was to put the matter before people
in a language so plain and firm as to command their assent. And,
when he wrote the Declaration, he wrote with what he termed a
decent respect to the opinions of mankind. I am a Labor Depart-
ment veteran and a proud one, having served as Assistant Sec-
retary for Policy there for more than 4 years, including most of
Ronald Reagan’s second term.

I don’t expect the Department, in its regulating, anymore than
I expect Congress in its legislating, to always match Jefferson’s
language, plain, firm and compelling. That would be too much to
expect. But, on behalf of manufacturers and the broader business
community, I do not think it too much to expect that the ap-
pointees in charge of regulatory agencies of the Department, and
governmentwide for that matter, would at least display a decent re-
spect for the opinions of the regulated and for the public in general.

The many times in recent years when they have not, is the im-
portant subject before this committee. An attachment to my testi-
mony includes an annotated list of examples which we will be
happy to try to expand in coming weeks. Importantly, the short list
we have provided makes the point that the problem of non-regu-
latory guidance, non-rule rules, backdoor rulemaking, as it is var-
iously described, is not just a problem of OSHA, nor just a problem
at the Department of Labor.

It is a problem widespread in the administration. One has the
sense that the administration, perhaps gotten in its final year an
intimation of its own mortality, is in a bit of a rush to make policy
by administrative fiat where it has failed to do so by legislative
means or by following the regular regulatory order. The recent
“Work at Home” rules provide a well known case in point. First no-
ticed in an interpretive letter on OSHA’s Website, the letter spoke
in terms of obligations on all employers.

National news accounts and the firestorm of ridicule and reaction
they prompted, teased out of the Department an explanation that
the letter describing obligations on all employers actually applied
only to one employer; that the interpretation intended to offer clear
answers to questions put to OSHA, had caused confusion instead,
though it had been 2 years in the drafting; and that the letter was
therefore being withdrawn.

When the letter was withdrawn, though, it seemed, at least for
a while, that the interpretation stood and the confusion was only
compounded. Perhaps the matter of “Work at Home” is concluded,
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though one can’t really be certain. And certainty about what the
law means and what it requires is what this hearing is all about.

But the underlying problem exists. Let me give another example.
It has been the settled practice in OSHA compliance for a long time
to treat repeat violations as more serious than first-time events.
Equally settled was the definitional point that such violations were
those found in separate inspections at the same plant. Quietly,
through a compliance directive and without notice to employers,
much less notice and comment rulemaking, in 1998, OSHA rede-
fined repeat violations to mean that a violation found in one com-
pany’s plant in, say, New York, even if corrected when found in
New York, was a repeat violation if previously found in another of
that company’s plants in, say, Idaho, even if corrected in Idaho.

The question here, as the chairman well knows, isn’t which is
better, the old policy or the new. Rather, since they are unarguably
two different policies with very different impacts and implications,
the question is how an agency of the government of the United
States of America can go from one policy to the other without tell-
%ng anybody or asking anybody. Without so much as a by your
eave.

To repeat, when rulemakers and enforcers behave this way, how
is one to know what the law means and what it requires and for
that matter, how long it will continue to mean what it seems to
mean today. And how long it will be until the requirements change.
Mr. Chairman, the NAM applauds efforts by you and many of your
colleagues to impose greater discipline, oversight and scrutiny on
what may be called the Regulatory Branch.

Clarity in rulemaking, consistency in compliance enforcement
and stronger analysis of both economic and scientific bases for rule-
making are all devoutly to be wished. But, as a Labor Department
veteran, I offer the caution that the regulatory history of recent
decades has been one of piecemeal encroachments and expansions.
And there may be a limit to how much can be achieved by attempt-
ing to deregulate in the same way.

At the NAM, we have successfully sued OSHA for its lock out/
tag out rules, and more recently the EPA, for its new national am-
bient air quality rules. In both cases, the U.S. Court of Appeals has
stepped in, ruled in our favor and found the agencies overstepped
the doctrine of non-delegation. In the lock out/tag out case, the
court held, “that OSHA’s proposed analysis would give the execu-
tive branch untrammelled power to dictate the vitality and even
sErvival of whatever segments of American business it might
choose.”

For perhaps 30 years or more, until the middle of the past dec-
ade, Congress had often legislated so broadly and vaguely as to in-
vite the agencies to make law. The brakes on this imposed by re-
cent Congresses and proposed in this one, are welcome but they
may be brakes that can at best slow, rather than bring to a full
stop the problems that arise when agencies are willful, ideologies
run strong and interests demand satisfaction.

What is needed by Congress, the Supreme Court or both is a re-
assertion of both the doctrine and the habit of non-delegation. One
other general point, Mr. Chairman, if I may, the subcommittee is
properly focused on agency avoidance of the scrutiny and oversight
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provided for by the Administrative Procedure Act, the Congres-
sional Review Act and similar enactments.

In fact, such avoidance through guidance and other means is al-
ways inappropriate and at least occasionally illegal. Equally trou-
bling, though, are the occasions when an agency might technically
comply with such legal requirements, but does so in a way that
may be best described as pre-textual.

In other words, when compliance with what I have called the ac-
countability statutes is a ruse. I cite in my written submission, Mr.
Chairman, the Reg Flex example, we can talk about that later if
you wish. The second example is far more recent and current.
OSHA’s ergonomics proposal, along with supporting documents,
was published about 96 hours after the first session of this Con-
gress adjourned without finalizing legislation that would have pre-
vented it.

The rule was not actually available on OSHA’s Website on its
publication date. The comment period was only 70 days and that
extended over a period including Thanksgiving, Christmas, New
Year’s, Hanukkah and Martin Luther King Day. And, during the
comment period, the rule was amended to correct errors in the
original version, though the errors were never specified. This is ar-
guably the biggest rule in OSHA’s history.

For new rules and changes in existing rules of far less con-
sequence and controversy, comment periods of 90, 120 days and
even more are not uncommon. This ergonomics proposal may be no-
tice and comment rulemaking in some technical sense, Mr. Chair-
man, but it does not in our view display a decent respect for the
opinions of the regulated. Thank you, Mr. Chairman.

[The prepared statement of Mr. Baroody follows:]
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The United States was rated number one in global
competitiveness by the Switzerland-based Institute for
Management Development by a wide margin — almost
20 percent above its closest competition, Singapore and
nearly twice as high as traditional economic rivals,

Germany and Japan.

U.S. manufacruring productivity growth averaged more
than 4 percent during 1996 and 1997 — roughly one-
third higher than the trend since the early 1980s and

nearly three times as great as the rest of the economy.

U1.S. manufacturing’s direct share of the Gross Domestic
Product (GDP) has remained remarkably stable at 20
percent to 23 percent since World War II.
Manufacturing’s share of total economic production

(GDP plus intermediate activity) is nearly one-third.

Manufacturing is responsible for two-thirds of the increase
in U.S. exports, which have grown to 12.9 percent up

from 11.4 percent in 1986.

No sector of the economy, including the government,
provides health care insurance coverage to a greater
percentage of its employees. Average total compensation is
almost 20 percent higher in manufacturing than in the

rest of the economy.

‘Technological advance accounts for as much as one-third
of the growth in private-sector outpur, and as much as
two-thirds of growth in productivity. The lion’s share of
this comes from the manufacturing sector, which accounts
for more than 70 percent of the nation’s rotal for research

and development.
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Chairman McIntosh, members of the subcommittee, on behalf of the National
Association of Manufacturers, our 14,000 member companies -- large, mid-sized and
small --and the 18 million people who make things in America, I want to thank you for
this opportunity to testify before you today.

To put the matter simply, your subject is important. It is important economically
and commercially, socially and politically, legally and constitutionally.

It was Jefferson, I believe, who when asked why a formal declaration of indepen-
dence was needed, said its purpose was to put the matter before people in language so
plain and firm “as to command their assent.” And when he wrote the Declaration, he
wrote with what he termed a “decent Respect to the Opinions of Mankind . . . .”

I am a Labor Department veteran — and a proud one -- having served as Assistant
Secretary for Policy there for more than 4 years, including most of Ronald Reagan’s
second term. I don’t expect the Department in its regulating, any more than I expect
Congress in its legislating, to always match Jefferson’s language -- plain, firm and

compelling. That would be too much to expect.
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But on behalf of manufacturers and the broader business community, I do not
think it too much to expect that the appointees in charge of regulatory agencies of the
Department, and government-wide for that matter, would at least display a decent respect
for the opinions of the regulated — and for the public in general.

The many times in recent years when they have not, is the important subject
before this subcommittee. As an attachment to my testimony we have included an
annotated list of examples. In all candor Mr. Chairman, it is far from a complete list and
with the subcommittee’s permission, we would be pleased io try gather additional . k
examples to share with you in coming weeks.

Importantly, the short list we’ve provided makes the point that the problem of
non-regulatory guidance, “non-rule rules,” back-door rulemaking as it is variously
described, is not just a problem at the Occupational Safety and Health Administration,
nor is it just a problem at the Department of Labor. It is a problem widespread in this
Administration.

One has the sense that the Administration, perhaps having gotten in its final year
an intimation of its own mortality, is in a bit of a rush to make policy by administrative
fiat where it has failed to do so by legislative means or by following the regular
regulatory order.

The recent “Work at Home"” rules provide a well-known case in point. First
noticed in an interpretive letter posted on OSHA’s web site, the letter spoke in terms of
obligations on “all employers.” National news accounts and the firestorm of ridicule and
reaction they prompted teased out of the department an explanation that the letter

describing obligations on all employers applied only to one employer; that the
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interpretation intended to offer clear answers to questions put to OSHA had caused
confusion instead (though it had been two years in the drafting); and, that the letter was
therefore being withdrawn. When the letter was withdrawn, though, it seemed at least for
a while that the interpretation stood — and the confusion was only compounded.

Perhaps the matter of work at home is concluded (though one can’t really be
certain, and certainty about what the law means and what it requires is what this hearing
is all about) but the underlying problem persists.

Just as OSHA seemed with a simple letter to extend the reach of the Act to the
millions of homes that double as work sites in our dynamically changing modern
economy and changing contemporary workplace, so did Dol.’s Wage and Hour Division
upset 30 years of settled collective bargaining agreement in the food industry with an
opinion letter. The so-called “donning and doffing” provisions had become a staple of
labor contracts in the meat industry, wherein labor and management agreed that time
taken to put on protective clothing and equipment and take it off and clean utensils at the
end of a shift was non-compensated time. With its opinion letter in response to a UFCW
inquiry, DoL not only abrogated collectively bargained contract provisions, it
contradicted its own position in two court cases it had just litigated.

To take just one more example, the settled practice in OSHA compliance has long
been to treat repeat violations as more serious than first-time events. Equally settled was
the definitional point that such violations were those found in separate inspections at the
same plant. Quietly, through compliance directive and without notice to employers much
less notice and comment rulemaking, in 1998 OSHA redefined repeat violations to mean

that a violation found in one company’s plant in say, New York — even if corrected when
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found in New York — was a repeat violation if previously found in another of that
company’s plants in, say, Idaho — even if corrected in Idaho.

The question here, as the Chairman well knows, isn’t which is better — the old
policy or the new. Rather, since they are unarguably two different policies -- with very
different impacts and implications — the question is how an agency of the government of
the United States of America can go from one to the other without telling anybody or
asking anybody, without so much as a “by your leave.”

To repeat, when rule makers and enforcers behave this way, how is one to know
what the law means and what it requires — and for that matter, how long it will continue
to mean what it seems to mean today and how long it will be until the requirements
change?

Mr. Chairman, the NAM applauds efforts by you and many of your colleagues to
impose greater discipline, oversight and scrutiny on what may be called the regulatory
branch, Clarity in rulemaking, consistency in compliance enforcement, and stronger
analysis of both economic and scientific bases for rulemaking are all devoutly to be
wished.

But as a Labor De;;artment veteran, I offer the caution that the regulatory history
of recent decades has been one of piecemeal encroachments and expansions and there
may be a limit to how much can be achieved by attempting to deregulate in the same
way.

At the NAM, we have successfully sued OSHA for its lockout/tagout rules and
more recently the EPA for its new national ambient air quality rules. In both cases, the

U.S, Court of Appeals has stepped in, ruled in our favor and found the agencies
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overstepped the doctrine of non-delegation. In the lockout/tagout case, the Court held
that “OSHA's proposed analysis would give the executive branch untrammelled power to
dictate the vitality and even survival of whatever segments of American business it might
choose.” UAW v. OSHA, 938 F.2d 1310, 1318 (D.C. Cir. 1991). For perhaps 30 years
or more, until the middle of the past decade, Congress had often legislated so broadly and
so vaguely as to invite the agencies to make law. The brakes on this imposed by recent
Congresses and proposed in this one are welcome but they may be brakes that can at best
slow, rather than bring to a full stop, the problems that arise when agencies are willful,
ideologies run strong and interests demand satisfaction. What is needed by Congress, the
Supreme Court, or both, is a reassertion of both the doctrine and the habit of non-
delegation.

At least as important to solving this problem as are the accountability statutes this
Congress is considering — a strengthened Congressional Review Act such as the
Chairman proposes, for example - is the need for Congress to act on ité more recent
commitment to legislate plainly, and to “non-delegate” its own law-making authority to
the agencies, thereby leaving less room for agency discretion and concomitantly less
room for agency abuse of discretion.

One other general point, Mr. Chairman, if I may: This subconmittee is properly
focused on agency avoidance of the scrutiny and oversight provided for by the
Administrative Procedure Act, the Congressional Review Act and similar enactments. In
fact such avoidance through “guidance,” through interpretive and opinion letters, through
compliance documents and the like is always inappropriate and at least occasionally

illegal. Equally troubling are the occasions when an agency might technically comply
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with such legal requirements but does so in a way that may be best described as
pretextual -- in other words, when compliance with what I have called the accountability
statutes is a ruse.

Two examples: The first goes back many years to passage of the Regulatory
Flexibility Act which required agencies to analyze rules to determine any
disproportionate impact on small businesses. At the NAM, more than 10,000 of our total
14,000 member companies are small and mid-sized concerns and they saw passage of
“Reg Flex” as the promise of a new era of reasonableness in regulation. But by the time
of my arrival at the Department in 1985, agencies had learned the drill. A sort of
statement of summary judgment to the effect that “nothing in this rule has been found to
have a disproportionate adverse impact on small business” had become a regular feature
of federal rules, a regular part of the boilerplate of federal register notices — in short, a
joke. The NAM appreciates that, more recently, Reg Flex determinations have been
made subject to judicial review under the Small Business Regulatory Enforcement
Fairness Act and that judicial review has been used successfully. Nevertheless, litigation
‘is a poor substitute for oversight controls within the agencies themselves.

The second exg.mple is far more recent; in fact it is current. OSHA’s ergonomics
proposal along with supporting documents comprises about 1500 pages. It was
“published” about 96 hours after the 1* session of this Congress adjourned without
finalizing legislation this House passed which would have delayed OSHA’s action for
another year, pending completion of a National Academy of Sciences study on the
science of ergonomics. The rule was not actually available on OSHA’s website on its

publication date, the comment period was only 70 days — and that extended over a period
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that included the Thanksgiving holiday, Christmas, New Year’s, Hannukah and Martin
Luther King Jr. day ~ and during the comment period the rule was amended to “correct”
errors in the original version though the errors were never specified.

This is arguably the biggest rule in OSHA’s history. For new rules and changes
in existing rules of far less consequence and controversy, comment periods of 90 or 120
days, or even longer are not uncommon.

This ergonomics proposal may be notice-and-comment rulemaking in some
technical sense, Mr. Chairman, but it does not, in our view, display a decent respect for
the opinions of the regulated.

Why are we so concerned? There are several reasons, but I've already cited the
principal one. Let me repeat the Court of Appeals’ statement in the lockout/tagout case:
“ .. OSHA's proposed analysis would give the executive branch untrammelled power to
dictate the vitality and even survival of whatever segments of American business it might
choose.”

In addition, Mr. Chairman, compliance with any regulatory policy, directive,
interpretation or other agency decision in whatever form is often expensive and time-
consuming. People who rﬁake things in America have to divert their attention from their
productivity and quality goals to dealing with bureaucracies, inspectors, complainants,
lawyers and courts. Mistakes — or worse, deliberate acts that exceed an agency’s
authority — can cause serious disruptions in the course of business, in the lives of
manufacturers and in the livelihoods of manufacturing workers and their families.

Second, we don’t often know what policy has changed, and don’t get advance

notice to properly plan for the changes. In some cases, a company does not find out
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about an agency’s position until an issue is in litigation. The NAM is now in litigation
over this tactic: in October, we filed a brief in the Supreme Court in which we argue that
the position taken by IRS lawyers in the course of litigation should not be given
deference over the contrary position of a taxpayer. If the law and regulations are not
clear, a court should not blindly defer to an IRS lawyer’s interpretation. It is troubling to
us that agencies assume such power in the first place and that it might take a Supreme
Court ruling to rein them in.

This raises our third concern — the reluctance of agency appointees to solicit and
incorporate the views of manufacturers and others in the regulated community. Congress
long ago established formal procedures by which agencies are expected to adopt
regulations. All too often these regulations are supplemented, amended, broadened in
scope or extended in reach through procedures that do not provide the prescribed level of
openness ér fairness. Officials at OSHA seem reluctant to use the legal process of
amending regulations because it is too difficult. Unfortunately, expediency for a federal
agency means hardship for the public.

‘What are the bardships to manufacturers? I’d like to outline a few examples from
both the Department of Labor and the EPA.

Cooperative Compliance Program. In 1997, twelve thousand companies received
letters from OSHA before Christmas stating that they must comply with new safety and
health requirements or else face wall-to-wall inspections. The NAM sued, and the U.S.
Court of Appeals for the D.C. Circuit found that OSHA exceeded its authority by trying
to promulgate a standard without using the formal notice-and-comment procedures. The

new requirements that OSHA proposed would have required companies to implement



53

comprehensive safety and health programs based on principles that OSHA had issued as
“voluntary guidelines” in 1989. These “guidelines” included very prescriptive, top-to-
bottom requirements that would have allowed OSHA to begin issuing citations for any
workplaces that are not ergonomically perfect, an issue that is heatedly contested in
scientific, legal and political forums.

Striker Replacement. In 1996, the President himself issued an Executive Order
enabling Executive Branch agencies to blacklist government contractors who legally hire
permanent replacements for workers on an economic strike. The order was issued
without notice and comment, added new penalties on companies that want to do business
with the federal government and was a top priority of the AFL-CIO at its annual meeting
in 1995, Again the D.C. Circuit had fo step in and toss out the order, declaring that the
President and the Executive Branch agencies ordered to carry it out exceeded their

authority and violated the requirements of the National Labor Relations Act.

Why must manufacturers and other employers be forced to go to court to prevent
" these regulatory excesses? Why are these regulatory decisions being made without the
authority to do so?

Expansive agsumption of authority. I know first-hand the quality of civil servants
available to support policy makers there who are serious about advancing the statutory
purposes of each agency in the department. The issue before this subcommittee is
different: it involves efforts to further purposes that have not been clearly, unequivocally

and statutorily delegated to the agency.



54

We usually recognize these when their justification purports to lie in the broad,
general language of each authorizing statute. It is not surprising that a large segment of
the public rises to object when policies are announced which decide issues that the
public’s duly elected representatives have long been unable to resolve among themselves.

We see that happening now with OSHA’s proposed ergonomics standard. We
also see it in the Department of Labor’s proposal to allow unemployment insurance funds
to pay the wages of people who are not unemployed, but who take time off of work under
the Family and Medical Leave Act. While we are encouraged to see that the department
is actually soliciting public comment on these proposals, the public comment periods are
woefully short. Only through the pleading of more than a thousand companies, and our
threat to go to court once again, has OSHA added a mere 30 days to the comment period
on the proposed ergonomics standard. And, once again, we are being forced to consider
filing a lawsuit, this time against the unemployment insurance rule when it comes out
later this year.

Political influence. We believe there are far too many examples where agencies
attempt to expand their authority as a result of political pressure from specific interest
groups. Several of the issues on which the Department of Labor has so doggedly
proceeded are top priorities of the leadership of the AFL-CIO. Their implementation is
seen as important new tools in support of labor’s organizing efforts. The DOL’s pro-
union activities are but one agency’s visible manifestation of how its agenda is set. Other

agencies, and the White House, are supporting the same agenda to one degree or another.

For example, the General Services Administration announced plans on July 9,

1999, to add new penalties to government contractors in addition to those they are subject

10
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to under existing statutes relating to union relations, employment, workplace safety and
health, tax, environmental, antitrust or consumer protection. These new proposed
blacklisting regulations are, in intent and effect, similar to the President’s 1996 Executive
Order debarring companies that legally hire striker replacements, and fulfill a promise
made by Vice President Gore to the AFL-CIO more than two years ago. Companies that
properly defend their rights under the OSH Act, the NLRA or many other laws, are
subject to the possibility that a disgruntled labor-organizing contingent, a consumer
group, or some other interest group will harass them with unreasonable allegations to
federal contracting authorities. In addition, another provision in the proposal would
deprive companies of the ability to recover the costs associated with efforts to educate
employees about the consequences of unionization without at the same time eliminating
the cost rules that favor unions. As we told the GSA in November, this new policy will
result in a distinct benefit to unions in violation of the government’s labor neutrality
policy.

While the implementation of politically motivated policies or programs without
proper procedures and safeguards is never well timed, it is particularly suspect when it
arises during the uncertainty of the current presidential campaign cycle. Under the
circumstances, the Executive Branch should take special care to avoid the appearance of
unlawfully expanding its regulatory authority at the expense of the regulated.

Attached to this testimony are some specific examples where the EPA and the
Department of Labor have developed so-called “legally non-binding” policies. These
policies are often justified as an exercise of prosecutorial discretion, whereby the agency

announces situations in which it will not take action. In many cases, however, the agency

11
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actually tries to expand its statutory authority into situations where it proposes to act. In
each case, the anticipated impact of the policy is substantial and a large segment of
manufacturers have felt compelled to step forward and respond.

Regulations as New Opportunities for Back-Door Rulemaking. While the

incidents where DOL and other agencies have issued interpretations and guidance that
impose unauthorized new requirements on manufacturers are abundant, we are also
seeing new and innovative ways that agencies can, and do, multiply this pernicious
technique. Specifically, agencies are proposing regulations and standards that may
survive legal challenge, but that include gaps and ambiguities that will be “clarified” in
the future through interpretations and guidance without adequate notice-and-comment
protections. Just as Congress sometimes avoids controversial issues in agency
authorizing legislation, leaving the agencies with more leeway to assume authority they
do not have, so do those same agencies avoid controversial issues in their regulations,
leaving their staff with more leeway to assume authority they do not have. By the time a
manufacturer gets an answer OSHA’s proposed safety and health program rule Will
require companies to have workplace programs and procedures sufficient to satisfy broad,
general mandates. After the rule becomes effective, OSHA will disseminate enforcement
documents, interpretations and other materials that could again bring ergonomics
regulation in through the back door.

Conclusion. Unfortunately, as you can see, we have learned to expect an all-too-
steady stream of questionable, and sometimes outright illegal, policy-making from
federal agencies. They ignore procedural due process, avoid judicial requirements,

exploit the vagueness of statutes and their own regulatory language and collude with
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nominal plaintiffs in the settlement of litigation, to expand their authority over the
regulated community. We call upon them to exercise restraint. Regulatory agencies
should act not because they have the power to act, or because they assume the power to
act, but only when they have the clearly delegated authority to act according to the will of
the people acting through their elected representatives.

If they fail, and regulate too much using guidance documents, the Congressional
Review Act technically is available as a brake, but its use is unwieldy and subject to the
same problems of consensus-building that prevent Congress from reaching agreement on
issues that agencies eventually take upon themselves to resolve. We applaud this
comumittee for bringing this issue to light, and for attempting to remind our Executive
Branch enforcement agents of their obligation to undertake their responsibilities with
care, with due consideration for the limits imposed by law and the Constitution, and with
a decent respect for fairness in the use of their power against the people who make things
in America.

Thank you. 1I’d be happy to answer any questions you may have.
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ATTACHMENT to Testimony of Mike Baroody
Senior Vice President
Policy, Communications and Public Affairs
National Association of Manufacturers

EXAMPLES OF AGENCIES ATTEMPTING TO EXPAND THEIR AUTHORITY
WITHOUT NOTICE-AND-COMMENT RULEMAKING

Department of Labor

Home Work. OSHA attempted to regulate work at home through an
inferpretation and compliance letter placed on their web site. Desi}ite OSHA’s
withdrawal of the letter and subsequent statemnents of contrition, we believe they still will
require companies to keep records of injuries occurring at employees’ homes, along with
all the formalities that such recordkeeping entails. OSHA’s single-mindedness on this
point means that it is likely to continue to search for ways to prosecute manufacturers for
ergonomic injuries in the workplace or at home, without clear scientific or legal authority

to do so.

Mandated Pav in Unionized Facility. In 1997, the Wage and Hour Division
reversed 30 years of settled collective-bargaining practice in the meat industry by issuing
an opinion letter in response to a request from the United Food and Commercial Workers'
Union (UFCW). Under the terms of their settled collective-bargaining pattern, workers
were not paid for putting safety equipment on and off, or for cleaning their implements at
day's end. Ultimately, of course, the union's signature appeared next to management's on
the final agreement year in and year out. Yet, in response to the UFCW inquiry, DOL
decided that this time should be compensated — regardless of the contract and in direct
contradiction of the Department’s position in two cases that it had just litigated. A few
minutes per day times tens of thousands of employees is an expensive proposition, one
that, had it been known in advance, would have prevented the affected companies from

agreeing to wage and benefit demands in their collective bargaining negotiations. The
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opinion letter arrived with its enormous economic impact like a thief in the night, without

warning and without the DOL ever having consulted business.

Repeat OSHA Violations. In 1998, OSHA made a quiet change to its

enforcement policy with regard to repeat violations. Up until then, to qualify for
sevenfold penalties for a repeat violation, a company had to have been cited for the same
violation at the same plant. Now, a multi-site employer qualifies for a repeat violation if

it has a similar subsequent violation anywhere in its company. This was also done

without notice to the group on which it would have the greatest impact: employers. This
is a great concern to companies that reach settlements with OSHA, since those
agreements might be used to multiply the fines for subsequent violations that are

arguably similar anywhere in their company.

Pay Data. In 1999, the Office of Federal Contract Compliance Programs
(OFCCP) tried to sneak through a dramatic change in its rules, requiring federal
contractors to furnish wide-ranging pay data at an earlier stage of the compliance review
process. While the objections from NAM members chastened them for a spell, they have
now announced plans to forge ahead. No attempt was made to contact affected parties,
and only the dogged persistence of the employer community has triggered a reluctant

response.

Stock Options and Overtime Pay. The DOL has recently issued an opinion letter
regarding the inclusion of stock options in an hourly employee’s base pay. The
interpretation requires that the current value of an hourly employee's stock options be
estimated and included in the employee's base rate of pay for purposes of calculating
overtime. Companies will be required to undertake extremely complicated recalculations
in order to abide by the DOL's interpretation. If implemented, this policy will only deter
companies from offering stock options to their hourly employees, who would otherwise
gain immensely from this benefit.

Clearly this is a major policy choice that is typically made in a legislative context.

If it is to be made by an Executive Branch agency, it should be done with notice and an
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opportunity for those affected to enlighten the Department of its impact. It is not the kind
of policy choice that the DOL should make long after a company has issued stock options
to its non-exempt employees. Not surprisingly, increases in employee base pay also

inure directly to the benefit of unions to support their organizing and political activities.

Family and Medical Leave Act (FMLA) Interpretations. The DOL issued

Opinion Letter FMLA-86 stating that any condition can be a “serious health condition”
under the Act if it involves incapacity for more than three consecutive days and
qualifying treatment. This opinion letter conflicts with both the FMLA and its
regulations. Nevertheless, the Department issued it, and a small manufacturer in
Minnesota is now caught in litigation over it. The NAM and other groups have joined in
the litigation as well, to underscore the seriousness of the problem and to suggest a result

that conforms to the requirements of the statute.

Environmental Protection Agency

New Source Review (NSR) Litigation: The EPA wants to force older facilities --

particularly coal-burning ones -- to install expensive air pollution control equipment.
Because for seven years the EPA could not reach this policy objective through regulatory
or legislative means, it has unilaterally changed the definition of routine maintenance and
repairs under the long-standing NSR regulation, without a rulemaking or a guidance
document, but rather through an “Enforcement Alert” on its web site. Now it has sued or
brought notices of violation against numerous companies.

The Clean Air Act requires a pre-construction permit before making a
modification to a facility that would result in significant new emissions. The Act also
explicitly allows companies to do routine maintenance and repair, and allows a company
to offset emissions increases with cuts in emissions elsewhere at the facility without
triggering New Source Review. For nearly 20 years some companies have maintained
their plants and have not triggered NSR.

The EPA’s change in interpretation is purportedly based in part on recent

headlines that accused industry of ignoring or cheating on laws designed to protect the
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air. The EPA did not reveal to the general public that, to arrive at its conclusions, it had
to change the rules -- without rulemaking and in violation of the Clean Air Act.

Now, under the new definition, a long history of standard operating maintenance
and repair procedures are alleged to violate the NSR, making industry liable for fines up

to $27,500 a day for the entire period.

Federally Permitted Release: On December 21, 1999, the EPA released an interim
Guidance on the definition of the Clean Air Act term “federally permitted release,” even
though there is a rulemaking proceeding pending at the agency. Under the
Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA)
and the Emergency Planning and Community Right-to-Know Act (EPCRA), companies
must report air emissions that exceed a threshold level indicating a potential emergency
release, called an RQ (release quantity). In those laws, Congress recognized that some
routine air emissions covered by permit limits do not need to be reported on an
emergency basis. Congress also recognized the control of hazardous air pollutant
emissions can be achieved through a variety of means and that releases controlled by
these programs should not be reported on an emergency basis as well.

Unfortunately, the EPA’s Guidance effectively eliminates all exemptions for
releases that are not covered by permits, in contradiction to the plain language of the
statute. The EPA also ignores congressional intent to exempt emissions that are subject
to a control program. The EPA has done all of this in a way that sidesteps constitutional

protections, short-circuits public participation and offends court precedents.

Periodic Monitoring Guidance: Industry, environmental groups and the EPA
negotiated the terms of a rule regarding the monitoring of facility emissions in order to
assure that a facility is in compliance with its permits (called the Compliance Assurance
Monitoring (CAM) Rule). Less than a year later, the EPA issued Guidance that changes
the interpretation of which monitoring results trigger the need to take corrective action to
ensure compliance and which results indicate a violation -- completely reversing the
findings and regulatory effect of the CAM Rule. Once again, industry has been forced to

litigate the issues. Although agency guidance is not normally judicially reviewable, we
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have survived a motion to dismiss, indicating that the court believes there is merit to our

challenge.

Toxic Release Inventory (TRI): No issue is too small for political appointees at

the EPA. The agency has quietly changed the minimum number of employees needed
before a company must report under the TRI regulation. The changes came in a 1997
question-and-answer document generally describing the requirements for reporting under
TRI. For years, the EPA literature suggested that any facility with fewer than 10
employees was exempt from reporting. Now, with the change of a single sentence in an
obscure document, the EPA included sales people who are not even at the facility or may
never have even set foot in the facility, but work with the facility, as part of the 10-person
threshold. Thus, a company with only six employees at a site must report, if it has four

regional salespersons that support the site.

Environmentally Preferable Purchases. The EPA issued guidance in August,
1999, to federal agency procurement officials giving substantial preferences to
environmentally friendly government contractors (green purchases). It was prepared by
EPA staff in response to Executive Order 13101, which mandated such policies. The
EPA ignored many of its own laws in issuing a guidance that establishes pollution
prevention criteria without the certainty or protections of a review process. We are
pleased to see that Congressman MclIntosh submitted a letter to EPA Administrator
Browner (September 20, l>999) requesting an explanation why the guidance wasn’t
submitted to Congress. We too question the guidance, both for its authority and for the

propriety of the procedures that were used.

Interim Guidance for Investigating Title VI Administrative Complaints
Challenging Permits. EPA’s Office of Civil Rights on February 5, 1998, issued guidance

to provide a framework for the processing of complaints filed under Title VI of the Civil
Rights Act of 1964. The EPA made it available on the Internet, and announced the
opportunity to submit written comments through an EPA press advisory. Numerous

entities, including the NAM, the U.S. Conference of Mayors, the Western Governor’s
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Association, the National Association of Counties, Black County Officials and others
requested that the EPA immediately withdraw the interim guidance. EPA did not
comply. Congressman McIntosh also submitted a letter (September 1, 1998) to the
General Accounting Office (GAO) seeking clarification on the scope and intent of the
interim guidance. The GAO replied on January 20, 1999, stating that the interim
guidance is a “rule” under the Congressional Review Act portion of the Small Business
Regulatory Enforcement Fairness Act (SBREFA). The EPA has since published in the

Federal Register a revised version of the guidance for comment.

CAMU Settlement. As recently as two weeks ago, the EPA offered
environmentalists an out-of-court settlement aimed at ending litigation over reguiétions
that would provide needed flexibility to the Resource Conservation and Recovery Act
(RCRA). The deal is based on a challenge to a 1993 Corrective Action Management Unit
(CAMU) rule, which provided companies the necessary flexibility to minimize the
impediments of RCRA to conduct timely and protective cleanup actions for hazardous
remediation waste, such as ash. The compromise settlement, which did not involve
industry, significantly changes EPA’s regulations, including changes to definitions,
standards, monitoring and cleanups. The settlement does not resolve the legal questions
surrounding the EPA’s authority to implement CAMUs ~ it merely avoids a judicial

decision on those questions.

None of the examples above involving the EPA are scheduled for clarification

through rulemaking.
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Mr. McInTOSH. Thank you, Mr. Baroody. Let me now turn to
Professor Anthony of George Mason University. Professor.

Mr. ANTHONY. Thank you, Mr. Chairman. I am a professor of ad-
ministrative law at George Mason, with an interest in Federal
agency use of non-legislative rules. These are documents such as
guidances and circulars that were not promulgated through proc-
esses like notice-and-comment that Congress has laid down for
making rules with the force of law.

The key proposition here is that agencies should not use non-leg-
islative documents like guidances to impose binding requirements
on the public. Agencies have no inherent power to make law. They
only have the power that Congress gives them. Acts of Congress de-
termine the subject matter on which agencies can act and, more
pertinent today, acts of Congress specify the procedures by which
the agencies must act.

For making rules that bind people, the Administrative Procedure
Act lays down the procedures that the agencies must follow in most
cases. These are the familiar notice-and-comment procedures.
Sometimes Congress specifies variations on these rulemaking pro-
cedures for a particular agency, as in the Occupational Safety and
Health Act, but the basic mandate to use statutory rulemaking pro-
cedures remains the same.

When an agency follows congressionally required rulemaking
procedures, the resulting rule or regulation is called a legislative
rule. Today we are concerned with less formal documents like guid-
ances, bulletins, advisories and dear colleague letters, memoran-
dums, manuals, policy statements, press releases, circulars. These
are called non-legislative rules. Sometimes the agencies use these
non-legislative documents where they should be using legislative
rules, as a way to impose new standards or obligations without
going through the procedures required by Congress for making
rules with the force of law.

Often the practical affect of an informal document is just as rigid
and binding as a formally promulgated regulation. This happens
when a document establishes fixed criteria that the agency rou-
tinely applies, for example, by basing enforcement on the document
or requiring that its terms be satisfied before a permit will be
granted. And frequently there is little that the affected private par-
ties can do about agency use of non-legislative documents. An ap-
plicant for a permit, for example, usually needs the permit right
away and can’t afford the hassle of challenging the document in
court.

Now if agencies could make these low profile documents binding
on the public, even just as a practical matter, then they wouldn’t
need legislative rules made by notice-and-comment.

A guidance or a memo is quick and cheap and often is less vul-
nerable to review by Congress and the courts than is a regulation.
But members of the affected public are hurt. They have no oppor-
tunity for input on the agency position. They have no opportunity
to get fresh consideration of the position before it is applied to
them. And they may have no opportunity to get it reviewed in
court.

Fortunately, the law has become firmly established that the
agencies, if they want to bind the public, must promulgate regula-
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tions that comply with the APA or other legislative rulemaking
procedures specified by Congress. If an agency chooses to issue only
an informal document, like a guidance or a circular, it must make
clear that the document is not binding but is tentative. And the
agency must keep an open mind and be prepared to reconsider the
policy at the time of its application.

There is one exception. When the document only interprets the
language of existing legislation, the agency doesn’t have to use no-
tice-and-comment. But the informally issued interpretation does
not have the force of law and should not get judicial deference. And
thus, until the courts have accepted a non-legislative interpreta-
tion, the agency’s effort to enforce it may be on shaky ground. But
procedurally, it is permissible.

As a matter of good practice, though, in many situations the
agency should use notice-and-comment procedures on a proposed
interpretation to get public input. Examples are interpretations
that would expand the practical scope of the agency’s jurisdiction
or would alter the liabilities of private parties. Observance of no-
tice-and-comment procedures in situations like these has benefits
for both the public and the agency.

Where the unelected agencies make policy, notice-and-comment
procedures supply a sort of democratic process which serves as an
imperfect substitute for the democratic process of legislation by the
people’s elected representatives in Congress.

A foundational precept of our system is that officials can’t issue
decrees without congressional authority. That proposition lies near
the heart of our freedoms. It marks a boundary between democracy
and autocracy. It is a vital element of our civil liberties.

Thank you.

[The prepared statement of Mr. Anthony follows:]
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TESTIMONY OF ROBERT A. ANTHONY

MR. CHAIRMAN AND MEMBERS OF THE SUBCOMMITTEE:

I appreciate the opportunity to appear before you on the important issue of agency use of
guidance documents to lay down new requirements.

[ am George Mason University Foundation Professor of Law at the George Mason University
School of Law in Arlington, Virginia. I have been at George Mason since 1983. From 1964 to 1974
I was an associate professor and then a tenured full professor of law at the Cornell Law School,
before being appointed by President Ford to a five-year term as Chairman of the Administrative
Conference of the United States, 1974-1979. [have long been active in the Administrative Law and
Regulatory Practice Section of the American Bar Association, chairing several committees and
serving in section-wide offices from 1985 to 1994. My academic specialty is administrative law.

I have a particular scholarly interest in “nonlegislative rules” issued by federal agencies —
documents such as guidances, circulars, policy statements, bulletins, advisories, memorandums and
manuals. These are agency documents that were not promulgated through the processes like notice-
and-comment that Congress has laid down for making rules with the force of law.

The key general proposition here is that agencies should not use nonlegislative documents
like guidances to impose binding requirements on the public.

Agencies have no inherent power to make law. They only have the power that Congress
gives them -- nothing more. Agencies may affect private citizens only to the extent authorized by
the Constitution and acts of Congress. That is an essential part of our liberty.

These bedrock propositions govern the agencies' power to issue documents -- like regulations
-- that can have the force of law. They also govern documents -- like guidances, bulletins, manuals
and policy statements -- that agencies sometimes use to try to bind members of the public, even
though they do not have the force of law.

My simple thesis is that an agency can bind the public only in the ways Congress has
authorized it to bind the public. Otherwise, even though it is a federal agency, it has no more right
to command members of the public than a bullying stranger would have. The agency can exercise
no lawmaking powers that Congress has not given it.

Congress determines agencies’ lawmaking powers in two distinct ways. First, acts of
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Congress specify the subject matter on which the agencies can act. Thus, an agency action is invalid
if its subject matter lies beyond the agency's statutory authority. Second ~ and more directly
pertinent to today’s hearing -- acts of Congress specify the procedures by which the agencies can act.
An agency action is invalid if it is not promulgated in accordance with the procedures required by
Congress.

For making rules that bind people, the Administrative Procedure Act lays down the
procedures that agencies must follow in most cases. These are the familiar notice-and-comment
procedures, which include publication of the proposed rule in the Federal Register, opportunity for
the public to submit comments, consideration of the matter presented, and publication of the final
rule with an accompanying statement of its basis and purpose. The APA makes exceptions for some
subject areas, such as rules relating to military and foreign affairs and government property, grants
and contracts. Subject to those exceptions, an agency must follow the procedures laid down in the
APA. Sometimes Congress specifies variations on these rulemaking procedures for a particular
agency, as in the Occupational Safety and Health Act, but the basic mandate fo use statutory
rulemaking procedures remains the same. In other words, an agency must obey the procedures
required by Congress -- whether those are APA notice-and-comment procedures or special statutory
procedures. When an agency follows congressionally required rulemaking procedures and does it
right, the resulting rule or regulation is called a “legislative rule.”

Today we're concerned, by contrast, with agencies’ use of less formal documents — like
guidances, bulletins, advisories, Dear Colleague letters, memorandums, manuals, policy statements,
press releases and circulars. These are called “nonlegislative rules.” There is a legitimate place
for these informal nonlegislative rules. But sometimes agencies use these nonlegisiative documents
where they should be using legislative rules, to force people to do what the agency wants them to do.
That is, agencies sometimes issue guidances or circulars or other nonlegislative documents as a way
to impose new obligations or standards that have practical binding effect — without going through
APA rulemaking or other procedures required by Congress for making rules with the force of law.

Such documents are usually issued not by the agency heads but at lower levels, often with no prior
notice to or input from the affected public and with little or no supporting explanation or
justification.

Unless they actually interpret existing law, these nonlegislative documents are valid only if
they are tentative, stating what the agency expects to do in the future, in general, or in particular
cases as they may arise. The agency is supposed to afford each affected private party the opportunity
to argue for a different position before final decisions are made in their individual cases. In other
words, such a document is supposed to be provisional, not binding, and - as the cases put it - the
agency has to have “an open mind” about applying it.

Sometimes, though, the effect of an informal document on regulated persons may, as a
practical matter, be just as rigid and binding as the effect of a fully-promulgated regulation. This

! The APA definition of “rules”, 5 U.S.C. § 551(4), includes virtually all general agency
statements, including even those like memorandums and guidances that do not have the force of law.
Please see Robert A. Anthony, “Interpretive” Rules, “Legislative” Rules and “Spurious™ Rules:
Lifting the Smog, 8 Administrative Law Journal of the American University 1 (1994). I have
supplied the Committee copies of this article and of the other relevant articles cited below.
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happens when the agency uses the document establish fixed criteria, which the agency is going to
routinely or automatically apply — for example, by basing enforcement on the document, or by
requiring that its terms be satisfied before a permit or some other sort of approval will be granted to
an applicant. Frequently there is little that affected private parties can do about an agency’s routine
use of nonlegislative documents to decide cases. An applicant for a permit, for example, usually
needs the permit promptly, and can’t afford the time and money and possible agency hassle of
challenging the document in court.

If agencies could make these easy-to-issue low-profile documents binding on the public, at
least as a practical matter, they wouldn’t need to endure the delay and cost and accountability of
issuing a legislative rule. A guidance or a memo is quick and cheap, and often is less vulnerable to
review by Congress and the courts than is a regulation. But members of the affected public are hurt:
they have no opportunity for input on the agency position, they have no opportunity to get fresh
consideration of the position before it is applied to them, and they may have no opportunity to get
the document reviewed in court.

Fortunately, in the past twenty-five years or s0 the law has become firmly established that
agencies, if they want to bind the public, must promulgate regulations that comply with APA or other
required legislative rulemaking procedures,” The agencies used to make the circular argument that
they hadn’t issued their guidances and bulletins and memos as legislative rules, so those documents
didn’t have to go through the APA procedures for legislative rules. But the courts have rejected that
argument, and insist that, where the agency tries to make a document binding (even only in a
practical way), it has to obey legislative rulemaking procedures. If the agency chooses to issue only
an informal document like a guidance or a circular, it must make clear that the document is not
binding but is tentative, and it must keep an open mind and be prepared to reconsider the policy at
the time of its application. These propositions flow directly from the APA and are now well
established in the case law.

There is one exception to the proposition that anagency may not attempt to make an informal
nonlegislative document binding as a practical matter. That is when the agency document interprets
the language of existing legislation.® The legislation being interpreted is usually a statute, but it can
also be an already existing legislative rule (a regulation) that has the force of law. It is not
procedurally invalid for an agency to informally announce an interpretation and try to give it binding
effect, even though the document cannot legally bind the courts or the public. The agency doesn’t
have to use notice-and-comment, provided the interpretive document genuinely derives its meaning
from the meaning of the existing statute or regulation. The theory is that the agency is not making
new law, but is merely spelling out existing positive law already laid down in a statute or in a
regulation. The informally issued interpretation does not have the force of law, and (as I understand

? Please see Robert A. Anthony, Interpretive Rules, Policy Statements, Guidances, Manuals,

and the Like — Should Federal Agencies Use Them to Bind the Public?, 41 Duke Law Journal 1311
(1992). See also Administrative Conference of the United States Recommendation 92-2, Agency

Policy Statements, 1 C.F.R. § 305.92-2 (1995), so recommending.

*  The language being interpreted has to have some tangible meaning, not just empty words
like “fair and equitable™ or “in the public interest.”
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the law) should not get judicial deference under the Chevron doctrine.* The courts should form their
own independent interpretations and overturn agency interpretations with which they do not agree.
Thus, until the courts have accepted a nonlegislative agency interpretation, the agency’s efforts to
enforce it may be on shaky ground. But, procedurally, it is permissible for an agency to informally
issue an interpretation and make it binding in the sense of applying it regularly to private parties, at
least until a court holds that the interpretation is incorrect.

As a matter of good practice, however, there are situations in which the agency should use
APA notice-and-comment procedures to get public input on a proposed interpretation, and then
adopt the interpretation in the form of a regulation.” These will be where considerations of fair
notice, reliance interests, potential impact or agency accountability are significant. Examples are
situations where the agency is considering interpretations that 1) would extend the practical scope
of the agency’s jurisdiction, 2) would alter the obligations or liabilities of private parties, or 3) would
modify the terms on which an agency will grant entitlements.

Observance of notice-and-comment procedures in situations like these has benefits for both
the public and the agency. The APA procedures tend to generate better inputs (structured
opportunity for comment by the entire public) and better outputs (more fully tested and deliberated).
The resulting interpretation has the dignity of a legislative rule with the force of law, eligible for
publication as such in the Code of Federal Regulations. Affected persons will know where they
stand. A legislative rule is easier to enforce in court than is a nonlegislative document, and is more
certain to be accepted by the courts, since as a legislative rule it will receive judicial deference under
the Chevron doctrine. And the affected public may be more ready to accept the interpretation if it
has had a voice in formulating it. Notice-and-comment rulemaking procedures supply a sort of
democratic process for policymaking by the unelected agencies, which serves as an imperfect
substitute for the democratic process of legislation by the people’s elected representatives in

4 Chevron deference results in the courts being bound by the agency interpretation, provided
only that it is “reasonable.” It is one thing for an agency interpretation to bind the courts when the
interpretation has been issued in the form of a legislative rule, promulgated in accordance with
Congressionally delegated rulemaking powers and Congressionally required procedures. But
agencies should not have the power to bind the courts by their informal interpretations, because
Congress hasn’t delegated such lawmaking power to them. If agencies did have such power, we
would confront something approaching agency dictatorship. Agency heads —or even staff members
and regional offices and other functionaries -- could declare the law, simply by issuing informal
interpretations which the courts would have to accept if “reasonable.” The agencies could dispense
with legislative rulemaking for all interpretations and just use informal documents. Please see
Robert A. Anthony, Which Agency Interpretations shouid Bind Citizens and the Courts?, 7 Yale
Journal on Regulation | (1990); Administrative Conference of the United States Recommendation
89-5, Achieving Judicial Acceptance of Agency Statutory Interpretations, I C.F.R. § 305.89-5
(1995). The Supreme Court, however, has expressly deferred consideration of this issue. Chicago
v. Environmental Defense Fund, 511 U.S. 328, 339 n.5 (1994).

* See Administrative Conference of the United States Recommendation 76-5, Interpretive
Rules of General Applicability and Statements of General Policy, 1 C.F.R. § 305.76-5 (1995),
recommending use of APA notice-and-comment procedures “{b]efore an agency issues, amends, or
repeals an interpretive rule of general applicability . . . which is likely to have substantial impact on
the public . .. .”
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Congress.

In sum, there are two key questions to test the validity of a nonlegislative document. First,
does it interpret existing legislation? If so, notice-and-comment may not be required but in many
circumstances will be good practice, beneficial to the agency as well as the public. If the document
does not interpret, the second question is, has the agency made it binding on the public (even just
in a practical sense)? If so, it is invalid because notice-and-comment or other statutory procedures
were not followed.

Most of the time the agencies are conscientious about issuing their documents in the way
Congress has authorized. But sometimes they aren’t. They try to lay down practically-binding new
requirements in low-profile documents like the ones I have discussed today. To do that, in many
cases, is not faithful to our system of law.

A foundational precept of our system is that officials can’t issue decrees without legislative
authority. That proposition lies near the heart of our freedoms. It marks a boundary between
democracy and autocracy. It is a vital element of our civil liberties.

Mr. Chairman, I will be happy to answer any questions that you or other members of the
Subcommittee may have. Thank you.
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Mr. McINTOosH. Thank you very much, Professor, and particu-
larly for that eloquent statement of the way our freedoms are pro-
tected and our structural divisions of power. Let me now turn to
Jud Motsenbocker from Muncie, IN, from the perspective of one of
the members of the regulated community. Please share with us a
summary of your testimony.

Mr. MOTSENBOCKER. Good afternoon, Mr. Chairman and mem-
bers of the subcommittee.

My name is Jud Motsenbocker and I have been in the construc-
tion business since 1957. I have been the president and CEO of Jud
Construction since 1968, and I have held many leadership positions
in the home building industry on a local, State and national level,
including serving as a senior life director of the National Associa-
tion of Home Builders.

I have served as one of the area vice presidents and I want to
thank you for giving me the opportunity to come before you to talk
about the non-regulatory guidance documents, specifically those of
the Occupational Safety and Health Administration, and how they
impact the home building industry. Today I would like to give you
some examples of how the non-regulatory guidance documents have
become much more than their intended purpose of educating em-
ployers and the public.

In effect, they have become regulations without the benefit of
lawmaking procedures. Let me give you one which we classify as
forced safety committees. In the 1990’s, the Indiana Occupational
Safety and Health Administration decided that, after an employer
was cited for a violation, as part of the settlement agreement, the
employer must form an Employee Safety Committee. The employ-
ees could choose their representatives and must meet monthly.

The minutes of these meetings are required to be sent to the
Commissioner of Labor and kept on file. The context of the minutes
could be used against the employer if a future violation was cited.
So the future violation would no longer be a serious violation with
a maximum fine of $7,000, but now would be a knowing and willful
violation with a maximum fine of $70,000. Because of the employ-
er’s prior knowledge as provided in the minutes of the forced Safety
Committee meeting.

Employee committees are valuable. However, in the way in
which they were mandated by IOSHA violated the National Labor
Relations Act and forced recognition of employee unions. Let me
give you another one. Can you imagine a $1,000 fine for a signa-
ture? In the 1990’s, when Indiana had a new Commissioner of
Labor, employers were being fined for not having the Commis-
sioner’s signature on the safety posters at their work site.

Now the posters were there, they were the right size, they were
the right color, they had the right verbiage in it, but they didn’t
have his signature on it. They had the previous signature of the
Commissioner on it. This type of activity does not promote safety,
only frustration. Mr. Chairman, I am a small businessman. I have
19 employees. This is about the size of the average employer in In-
diana.

I am 